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Aet. I.— lord brougham and VAUX: HIS PRO- 
PESSIONAL AND PARLIAMENTARY CAREER. 

AT a period so remote in the history of England as the reign 
of Edward the Confessor, the family of De Borgham^ 
occupied a highly respectable position in the county of West- 
morland. The manerial honours, however, had passed away 
from the original proprietors; for it was only in the year 1726 
that John Brougham, known in the family records as " the 
commissioner/^ repurchased the estate, which was thenceforth 
settled in the male Hne of the house.^ From this ancient, though 

* " Gilbert de Broham, one of the drengi of WeBtmorland, whose an- 
cestors held Bmgham, or Bor^ham, before the Norman Conquest." — 
Pod's Peer. p. 112. Vide also Hutchinson's " History of the County of 
Cumberland/' vol. i. pp. 299, sqq., and comp. " The History and Anti- 

Suities of the Counties of Westmorland ana Cumberland/' by Joseph 
rioolson and Richard Bum, vol. i. pp. 389, sqq^ where we are told that 
Brugham, Bui^ham (or CasUe-town), was the jBrovaium of the Romans, 
and a station for drfensores, Roman antiquities have, it would appear, 
been from time to time found upon the spot. Hutchinson, of course, dis- 
putes the etymological accuracy of his brother antiquaries. Those d/rengi, 
drenches, or drenges, were tenants in c<wite, and, according to Spelmau, 
they were such as at the coming of William the Conqueror, being put out 
of their estates, were afterwards restored thereunto, upon their making it 
appear that they were the owners, and neither in auxilio nor constlio 
against him. — vide Tomlin's Law Diet, sub voce, 

' The property of Scaleshall, in the county of Cumberland, likewise 
belonged to the family ; but this portion was not included in the deed of 
entail. In the reign of William III. the head of the family had been con- 
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2 Lord Brougham and Vaux : 

not exalted, ancestry descended Henry Broagham, who, about 
the year 1778, had withdrawn from Westmorland, with a view 
to a temporary residence in the capital of Scotland. He there 
became acquainted with Eleanor Syme, who happened to be at 
the time sojourning in Edinburgh along with her mother, sister 
of Dr. Robertson, the eminent historian, and widow of Dr. James 
Syme, a respectable clergyman of the Church of Scotland. 
Under the influence of Eleanor's virtues and personal attrac- 
tions friendship speedily ripened into aflfection.^ Mr. Brougham 
married the young lady ; and the first child of this union was 
Henry, the subject of this memoir, who was bom in the county 
of Westmorland,^ on the 19th of September, in the year 1778. 
In the meantime, the family continued to occupy a residence 

«tituted high sheriff of Cumberland ; and the same honour had been enjoyed 
by other members of it under the first two Georges. 

* If we have any readers whose hearts have not been hardened by Cruise 
and Chitty against the sentimental, we beg to refer the happy novices to 
" Traditions of Edinburgh," by Robert Chambers, a most amiable man, 
and, aa an author, instructive as well as amusing in his traditionary goGteip. 
At pp. 191, sqq^. of that httle book, the forerunner of many subsequent 
useful publications from the same source, he will find, besides the very 
number of the house in which Lord Brougham was bom (for Mr. Chambers 
being a genuine Scotsman, doubts not that a good thing may come out of 
Kazareth), most affecting antecedents, if they are true, in the history of 
Lord Brougham's father ; who, however, appears to have been scarcely 
"Off with the old love 
Before he was on with the new." 

^ There has been so much contrariety of statement respecting the birth- 
place of Lord Brougham, that we are reminded of the couplet, — 

" Smjrma, Chios, Colophon, Salamis, Rhodos, Argos, Athen», 
Orbis de patria certat, Homere, tua." 
Superficial writers who, on so minute a point as that in question, consider 
it sufficient to copy, each from his predecessor, record that "Lord Brougham 
and all his brothers were born in St. Andrew's Square, Edinburgh." We 
have even been told that he was bom at Cockermouth, in the county of 
Cumberland ; while a writer in the " Biographie Nouvelle des Cotem- 
porains" (tom. iii. p. 519) makes a Cockney of his lordship : " Brougham 
(Henri) est n6 a Londres vers 1779." The author of" The Bar, a Poem," 
is nearer the mark when, in allusion to Mr. Brougham, he says : " Thouj^h 
not a native of Scotland, he was educated there." The place of his nativity 
was long ago satisfactorily settled for the reader by his lordship himself, 
who, during the contest for the representation of Yorkshire in the year 
1830, ^hile addressing the electors at Leeds on the 26th of July, met the 
objection urged against him on the score of his having no mterest in 
the county, by saymg, that 1*d spent one week more in Yorkshire than he 
did in Westmorland annually, " although," continued he, " I am a West- 
iliorland man by birth and possessions." Ponder these things, ye jour- 
nalists and genealogists ! 
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in Edinburgh; and accordingly^ after the earliest stages of 
tuition had been passed^ young Brougham became the pupil of 
Mr. Frazer, one of the teachers in the High School of the 
northern metropolis^ which was at that time under the super- 
intendence of I)r. Adam^ who had not^ since the days of Buddi- 
man^ been surpassed by any of his CQuntrymen in extent and 
accuracy of classical erudition.^ As this eminent scholar com- 
bined with vast resources of knowledge in that department of 
literature all the qualities essential to a successful practical 
instructor of youth^ his colleagues must have in some measure 
imbibed his spirit and pursued his plan. All possible justice, 
therefore, was undoubtedly done to the boy, whose natural 
capacity and energy could not be questioned, although probably 
he, like other companions around him, may have been occasion- 
ally more playful than earnestly devoted to the proper tasks of 
each successive day ; for there is not even a vague tradition of 
his having been remarkable for steady and rapid progress in 
mastering even the more simple and easy writers of Greece and 
Rome. We have reason, indeed, to infer, &om the tastes and 
habits which speedily unfolded themselves, that his genius 
turned away with comparative indifference from the parsing of 
Livy or the aping of Horatian metres to an examination of 
facts, — ^to reflection, even in his juvenile years, on the elements 
of science and art, and to intellectual grappling with those first 
principles and abstract truths, his ready apprehension of which 
must at once have given attestation of precocious talent and 
have laid a broad and stable foundation for that structure of 
multifarious information which he has been incessantly building 
up throughout a long and busy life. 

The nature of the educational institutions of Scotland, as well 
as the habits of the people, admit of matriculation on the books 
of any one of the universities at a comparatively early period of 

* On the merits of Dr. Adam, rector of the High School, it would he 
superfluous to dilate : his reputation as a scholar was long a^o established 
by the publication of his *' Koman Antiquities," and his work on classical 
geography. His subordinate, Mr. Frazer, who is described by Lord 
Cockburn (" Life of Lord JeflBrey," vol. i. pp. 4, 5), and is still by not a few 
in Edinburgh remembered as " a good Latin scholar and a worthy man,'* 
had the good fortune to turn out from three Buccessive classes Walter 
Scott, Francis Jefirey, and Henry Brougham. 
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life ; and hence^ at the age of fifteen years^ Henry Brongham 
entered the college of Edinburgh. His attention must^ in the 
first instance^ according to the usual curriculumy have been 
directed to a more advanced stage of classical readings to the 
principles of logic^ whether regarded as a science or an art^ and 
subsequently to the philosophy of the human mind^ and the 
subject of ethics. But^ above all^ it was at this period that, 
having mastered the elements of mathematics, and profited by 
the instructions of Professor Robison* in the department of 
physics, he first gave proof of that aptitude for geometrical 
investigation which ere long shaped for itself a well-defined 
path and conducted to striking results. 

Henry Brougham^ possibly recollecting that his great master. 
Sir Isaac Newton, had, in the twenty-second year of his age, 
ascertained the real nature of light and colours* and within 
two years afterwards had laid the foundation of his most brilliant 
discoveries, may have felt within him the cravings of that spirit 
of inquiry which could be satisfied only at the fountain-head ; 
and, at all events, to generous youth nothing could be more 
gratifying than a consciousness that he was traversing a field 

* Professor Bobison was the author of an excellent work, "Elements of 
T^'atural Philosophy," being the substance of a course of lectures which 
had been delivered by bim in the Uniyersity of Edinburgh. The work 
first appeared, we beheve, in the year 1814 : Vide " System of Mechanical 
Philosophy, by John Eobison, IjL.D., late Professor of Natural Philo- 
sophy in the University of Edinburgh ; with Notes by David Brewster 
(now Sir David Brewster), LL.D., in four volumes, and a volume of 
Plates: Lond. 1822." The articles *' Steam" and "Steam Engines," 
inserted in the " Encyclop»dia Britannica," were firom the pen of Pro- 
fessor Bobison ; and they were subsequently (ann, 1818) published in a 
separate fonq> with notes and additions by James Watt, LL.D. After 
the death of Dr. Eobison, his successor. Professor Playfair, undertook to 
draw up an account of his life and writings, and to arrange and edit the 
various articles which he had composed for the " Encyclopsedia Britannica." 
The first part of the task he executed with much ability ; and Dr. Brewster 
regretted that the same distinguished philosopher had not superintended 
the pubUcation of the " System of Natural Philosophy." Our readers will 
probably look aghast, when we refer them to another treatise by the same 
learned professor : " Proofs of a Conspiracy against all the BelisioBS 
and Governments of Europe, carried on in the Secret Meetings by Free- 
masons, Illuminati, and Eeading Societies, et eet,, by John Eobison, A J!ii., 
Professor of Natural Philosophy. Edinb. 1797." 

' Newton was bom on the &th of December, 1642 ; and in the year 
1684 he bought a prism, with a view to testing by experiment the doctrine 
of Descartes on colours. 
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which had been trodden bj Descaftei and which the unerring 
wisdom of Newton had explored. The acute and thoughtful 
mind of the student had been forcibly struck with the apparent 
anomaly that^ while Nature delights in those close analc^ea 
which enable her to preserve simplicity and even uniformity in 
variety^ there should be no disposition in the parts of lights 
with respect to inflexion or reflexion^ analogous or similar to 
their diflferent refrangibility. It had been supposed^ however^ 
that the parts of which light consists had all the same disposi- 
tion to be acted upon by bodies which inflect or reflect them ; 
but^ by a course of very nice experiments and most accurate 
observation young Brougham ascertained that the conjecture 
was erroneous ; and he attracted the favourable notice of the 
scientific worlds both at home and abroad^ by the appearance of 
the results of his inquiries in the '^ Philosophical Transactions 
of the Royal Society of London/' * Throughout the whole of 
those investigations^ his mind seems to have been thoroughly 
imbued with the necessity of jealously guarding that caution 
and precision which are at once the safeguards and the orna- 
ments of the inductive method. Each experiment was again 
and again repeated : the results were on every occasion care- 
fully and faithfully noted down at the very time when each was 
determined; and our young philosopher^ thinking with the 

* Vide " Philosophical Transactions of the Eoyal Society of London,*' 
for the year 1796, vol. Ixxxvi. part i. p. 227, where will be K>und, " Expe- 
riments and Observations on the Liflexion, Eeflexion, and Colours of Lieut, 
by Henry Brougham, Jun., Esq. Communicated by Sir Charles Bla^den, 
Knight, Sec. R. S. Eead on the 28th January, 1796." Vide also, *• Fur- 
ther Experiments and Observations on the A^ffections and Properties of 
Light, by Henry Brougham, Jun., Esq.," inserted in the " Philosophical 
Transactions," vol. Ixxxvii. p. 352 ; where may be seen a detailed account 
of additional experiments, illustrative of the beautiful analogy subsisting, 
in refraction, reflexion, inflexion, and deflexion. This latter paper was 
read on the 15th of July, 1797. Although we are aware that this note is 
scarcely a proper place for even an incidental allusion to such topics, we 
may be allowea to remark, that Newton had affirmed that the angle of 
reflexion is alwavs equal to the angle of incidence. Brougham's theory 
was, that this relation of equality is confined to the blue and green, and 
that in the other colours the relation is that of inequality, the mostrefran- 
^ble being the least reflexible ; so that in a red ray the angle of reflexion 
18 less and in the violet greater than the angle of incidence. Vide ('* Phil. 
Trans." vol. Ixxxviii. p. 311) " Quel(][ae Eemarques d'Optique, et cet, par 
P. Prevost, Professeur de Philosophic a Geneve." In these Observations 
the principles and conclusions of Mr. Brougham are rigorously examined. 
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Brahmin that he- who obstinately adheres to any set of opinions 
may bring himself, at last, to believe that real sandal-wood is a 
flame of fire, rigidly excluded from his mind all preconceived 
notions and kept his eye steadily fixed on the principles 
unfolded in the ^^ Principia/^ and particularly on the doctrines 
established in the " Optics," of Newton.^ Nor were these pur- 
suits undertaken merely in the buoyancy of an elastic mind or 
for the amusement of himself and the delight of friends. On 
the contrary, they were the oflFspring of mental capabilities, 
which, though at that time only beginning to move, were des- 
tined, day by day, to grow until they should attain to giant 
strength. His hours of curious observation or interesting 
experiment were systematically exchanged for seasons of pro- 
found thought on the most abstract and difl&cult branches of 
speculative mathematics; and accordingly, while still resident 
in Edinburgh, he drew up his celebrated paper^ on ^^Porisms/' 

^ Newton himself (book iii.) says : " Not that I would advise any one 
to the precious study of every proposition in these books ; for they abound 
with such as might cost too much time even to readers of mathematical 
learning. It is enough if one carefully reads the definitions, the laws of 
motion, and the first three sections of the first book. He may then pass 
on to this book of the system of the world, and consult such of the remain- 
ing propositions of the first two books as the references in this and his 
occasions may require." Nor can a course of higher intellectual training 
be elsewhere found ; for the principles therein unfolded may, on the autho- 
rity of Newton himself (ibid,), be more accurately described as mathema' 
tical than as philosophical ; that is, they are such as we may build upon 
in philosophical inquiries. 

2 Vide "Phil. Transac.'* vol. Ixxxviii. p. 378, "General Theorems, 
chiefly Porisms in the higher Geometry," by Henry Brougham, Jun., Esq. 
Bead 24th May, 1798. The paper is dated October, 1797. We have no 
intention to offend the " country gentlemen," when we take the liberty of 
reminding them, in order that they may have some idea of the vast scope 
of Lord Brougham's intellect even in his youth, that, although the term 
" porism" denotes in its Greek origin nothing more than " acquisition," 
those wizards, the geometers, have invested the word with mystical signs 
and tell us that it is a proposition affirming the possibility of finding such 
conditions as will render a certain problem indeterminate or capable of 
innumerable solutions. It is neither a theorem nor a problem ; or, rather, 
it includes both. It asserts that a certain problem may become indeter- 
minate, and so far it partakes of the nature of a theorem j and, in seeking 
to discover the conditions by which this may be effected, it partakes of 
the nature of a problem. Even our Cambridge friends may thank us for 
referring them to a paper on this subject, which was read on the 2nd of 
April, 1792, at a meeting of the Eoyal Society of Edinburgh. That the 
communication was an able one wiU be at once beUeved, when we inform 
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comprising a series of propositions on the conic hyperbole, as 
related to a variety of other curves, and embracing many points 
connected with the higher geometry. 

In tracing the progress of intellectual, as well as of moral 
character, it is always of importance to mark the qualities of 
those whom an individual selects as his companions, and the 
nature of the association in which early friends are united. 
The naturally reflex influence of tastes and habits upon the 
human mind is permanent though subtle ; and to the attractive, 
assimilating power which at any given period happens to circu- 
late among men of letters may probably, in some measure, be 
ascribed the formation of this or that constellation of talent 
which, from time to time, arises to render glorious a particular 
age or country. In the annals of literature and science are to 
be found ample illustrations of the truth of this remark; and 
yet it would be difficult to point to a cluster of brighter stars, 
than that which illumined the capital of Scotland towards the 
close of the last and the beginning of the present century. The 
central point of this irradiation was the " Speculative Society,'* 
which, instituted by students attending the university aa far 
back as the year 1764, had struggled through many years of 
alternate sunshine and shade until, at last, during the period 
intervening between the years 1793 and 1805, it reached its 
meridian, and has ever since, if it still exists, been gradually 
on the decline. The political storm which swept, at that 
period, over Europe roused into life and action the sleeping 
energies of thinking men ; and of such spirits waa this associa- 
tion composed. But its meetings were not held with a view to 
noisy declamation or harangues of questionable tendency.* 

them that it was from the pen of the late Professor Playfair. — Vide 
" Transac. of the Royal Soc. of Edinb." vol. iii. part ii. p. 154. 

^ One of the laws of the " Speculative " was the following : "No essavfl 
or questions shall be admitted touching the Christian religion or the 
poUtical topics of the day." The primary object of its institution was the 
discussion, by written essays and oral debates, of questions in history, 
politics, legislation, and general literature. The society met once a-week, 
on the evenings of Tuesday, under the sanction of the Senatus Academicus, 
in a hall appropriated to it within the walls of the University of Edin- 
burgh, during the winter session, that is, from the month of November to 
the month of May. " The society," in the language of two of its most 
distinguished members, was " not to be viewed as a temporary club, but 
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The topics which were successively brought under consideration 
of the members were such as at once required and received 
much prior reading and thought ; for these young men, let it 
be remarked, were all as eminent for their regular industry as 
for their brilliant talents. The intellect of young Brougham 
could not fail to be both delighted and enlai^ed when brought 
into friendly rivalry with the calm sagacity of Lord Henry 
Petty,' the gentle wisdom of Horner, or with the acuteness and 
sparkling volubility of Jeffrey.* 

These debates, however, on the principles of moral and 
political science, though guarded from intemperance or excess 
by strict regulations and conducted in a truly philosophic 
spirit, were probably soon felt by a few of the higher intellects 
which took part in them to seduce the mind frequently into a 
species of desultory, objectless warfare which could lead to no 

an academical institution of permanent establishment ; an institution not 
only felt by those who now address you as affording means of improve- 
ment that we cannot elsewhere command, but acknowledged by those of 
our predecessors whom we most aspire to emulate as having contributed 
much to their own attainments in literature and in eloquence." — Vide 
Extract from an Address to the members of the Societv, dated 26th 
Februaiv, 1799, and si^ed, among others, bv Henry Brougham and 
Francis Homer, quoted m the " Memoir and Correspondence of Francis 
Homer," et cet, Lond. 1843, vol. i. p. 66, note. 

^ The nresent Marquis of Lansdowne. 

* On tne 14th of I^ovember, 1797, at an ordinary meeting of the 
society, petitions for admission as members were presented from Francis 
Homer and Henry Brougham, and on the 21st of the same month they 
were admitted. — Ptde Mem. and Corresp. of Francis Horner, vol. i. p. 56. 
The accuracy of these dates, we may mention, is confirmed by the minutes 
of the society. On the 2nd of December, 1800, Mr. Brougham was 
elected an Extraordinary member, and, on the 19th of April, 1803, he 
became an Honorarv member of the " Speculative." — Vide Hist, of Spec. 
Soc. p. 209. The Extraordinary members, it may likewise for the sake of 
perspicuilr be remarked, enjoyed aU the privileges and were exempted 
m>m all the burdens of the society : the Honorary members enjoved the 
same privileges as did the Extraorainary members, and took precedence of 
all others on the roll. — Vide "Laws of the Speculative Society of Edin- 
burgh, instituted in September, 1764, for the purpose of improvement in 
Literary Composition and Beady Speaking. Edino. 1806." 

The subjects of the essays read by Mr. Brougham in the Speculative 
Society were the following : " Political B^marks on the Union ;" " The 
Balance of Power ;" " IncQrect Influence of the People ;" " Lifluence of 
National Opinion on External Belations ;" " An Examination of certain 
Plans that are at present entertained of cultivating the Crown Lands in 
the ceded Islands.'^— FiJ^ Hist, of Spec. Soc. p. 212. 
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permanent results; and that speculations, though ingenious and 
benevolent, on the nature of morals an4 social duties might, in 
the days of Dugald Stewart, as had certainly been the case fcom 
the age of Aristotle downwards, leave the contending partiea 
equally open to assault and equally conscions that, ev^i though 
vanquished, they might '^ai^e still/' While training and 
amusing themselves, therefore, with these mock-fights, it waa 
eonsidered prudent to fill the arsenal with weapons and ammu* 
nition in antidpation of the real battle of Ufe. That themea 
might be usefully discussed it was esseittial that many fiicta 
should be collected ; and practical improvement ought, it waa 
conceived, to walk hand in hand with enlightened speculations. 
Thus arose, in the year 1797, within the same small circle of 
youBg men at Edinburgh, the ''Academy of Phyaics/'^ the 
object of which institution, though. less ostentatious and attrac- 
tive than that of its predecessor, the '' Speculative,'^ was of far 
higher and more enduring import ; for it professed to be '' the 
investigation of Nature, the laws by which her phenomena are 
regulated, and the history of opinions concerning those laws." 
In this new sphere Mr. Brougham was one of the presiding 
spirits. The formation, inde^, of the Academy appears to 
have originated with him ; * and he certainly displayed some- 
thing approaching to paternal solicitude for its respectability 
and welfare. He gave to it birth, infused vigour into its frame 
during its short life and watched over its dissolution. He 
suggested the plan of business which, he thought, ought to be 
pursued; and to his propositions, improved by some slight modi* 
fications, the members assented.' At the meeting held on the 

* Vide Welsh's " Life and Writings of Thomas Brown, M.D." vol. i, 

677 ; and comp. Cockbum's " Life of Lord Jeffrej," vol. i. p. 104, note; 
r. Welsh was minister of the parish of Crossnuchael, then one of the 
ministers of the city of Glasgow, and ultimately Professor of Church 
History in the Universitj of Edinburgh . He was an intelligent, thoughtful 
pian ; but. his " Memour Of Professor Thomas Brown " is an extremely 
heavybook. 

' Ft(ie'Mem. and Corresp. of Francis Homer, vol. i. p. 41, note. 

' Among others, who were members of the " Academy of Physics," 
may be mentioned the names of Mr, Homer, Dr. Thomas Brown, Dr, 
Bufbeck, and Mr. Buddie. The name of Mr. Eeddie must be familiar to 
our legal readers as having been the author of *' Inquiries, Elementary and 
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SOth September, 1797> it was resolved that the president for 
the erening should be, in the words of a motion made by 
Mr. Brougham, ''to keep order, as he pleases, without limiting 
the freedom of discussion ; to prevent the* conversation £rom 
being confined, by asking aU the members thdbr opinions, and 
not aUowing a few to engross too great a share '' (a proof of 
more self-denial at that period of his life than Lord Brougham 
has on some later occasions displayed) ; to keep the speakers 
from wandering from the subject ; to direct their attention, at 
intervals of silence, to what he thinks the most interesting 
branches of the subject; to declare at the end of the meeting 
on what side he conceives the opinions of the minority to be ; 
and upon his election to the office to make himself master 
immediately of the laws, customs, and history of the Academy.''^ 
One fact is too remarkable to be here omitted, as it strikingly 
illustrates, when viewed in xx)nnection with more recent legida- 
tion, the &r-seeing sagacity and tenacity of purpose which have 
distinguished Lord Brougham throughout his whole life. At 
the same meeting of the Academy of Physics, on the 80th of 
September, 1797, Mr. Brougham and Mr. Horner laid befcx^ 
the society two papers with respect to a reform of the laws. 

HiBtorical, in the Science of Law ** (Svo. Lond. 1840) ; " A Historical View 
of Ihe Law of Maritime Commerce " (8vo. Edinb. 1841) ; " Inquiries in 
International Law " (8vo. Lond. 184^). In the biography of Dr. Thomas 
Brown we are told, that " the Academy of Physios owed much to the 
truly philosophic spirit and excellent sense of Mr. Eeddie." The writer 
of tnis note can, nom personal knowledge, in early life, of the late 
Mr. Beddie, well believe that statement. With the most uniable disposi- 
tion and the gentlest manners he united rery great perspicaoily <^ mind 
and very rare legal and literary attainments. Considerations connected 
with the health of his family induced him to quit Edinburgh at a period 
when the highest honours of the profession were within his view and to 
retire into the daily discharge of duties of a less public though not less 
useful nature in the cily of Glasgow. Thither carrying wim him his 

Sure tastes and high attainments he lived Ions in the esteem and confi- 
enoe of his fellow citizens ; who, being shrewd and warm-hearted men, 
soon discovered and appreciated the treasure which they possessed in the 

Srson of Mr. Beddie* The reader may glance at tiie lines addressed to 
r. Eeddie, which are, if we recollect aright, prefixed to Dr. Brown^s 
. poem, " The War-Fiend." 

* Vide Welsh's "Life of Brown," vol. i. note (E). He appears also to 
have been appointed to examine Hoicroft's Translation of Count Stolberg's 
Travels, ana to have been nominated one of a committee whose duty it 
was to examine geologically the bed and the banks of the Water of Leith 
— a small stream which skirts Edinburgh on the north. _ 
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It was towards the dose of fhe year 1801 Aat the pahUcatioa 
of the Edinburgh Review was concerted between Sydney Smith,' 

' Sydney Smith always claimed the lion's share of the honour inse* 
parable from the establishment of that celelmited joumaL " One day,"' 
says he, " we happened to meet in the eighth or ninth story or flat in 
Buccleuch-place, the elevated residence of the then Mr. Jeffrey. / pro- 
posed that we shonld set up a Beyiew : this was acceded to with aoclama-' 
tion : J was appointed editor ; and I remained lon gen onA in Edinburgh 
to edit the first number of the Edinburak Review. When X left; Bdinbiuvh 
it feU into the stronger hands of Jeffrey and Brougham/' Vide ** I^e 
Works of the Bey. Sydney Smith," preface. The reyerend gentiensa, 
who held at that time a small curacy in the middle of Salisbury Plain, 
had been requested by the squire of the parish to accompany his son to 
the uniy^rsitjr of Weimar. Before tutor and pupil, howeyer, could reaeh 
their destinatbn, Grermanjr had become the seat of war, and, to use the 
learned divine's characteristic expression, **in stress (^potitiet" they 
were compelled to " put in " to Soinburgh ; and among the first penona 
whom he there became acquainted with were Francis Jeffrey sad Henrr 
Brougham. Vide, in illustration of the above allusion to the ** devated 
residence" of Mr. Je£&ey, the well-known passage in Lord Byron's 
" English Bards and Scotch Beviewers," beginmng— 

" Health to great Jeffrey ! Heaven preserve his life. 
To flourish on the fertile shores of J?ife," et est. 

Lord Byron's " Hours of Idleness " had been published in the year 
1807 ; snd a severe critique of these early poems of the noble lord had 
apoeared in the Edinburgh Bevieto (No. zxii. for January, 1808 ; vide 
vol. xi. p. 285, sqq-)' Hence the satire ; the first edition of which wss 
published in 1809. The Scottish school of Whigs, or, " something more 
than Whigs," of that day, with which Mr. Brougham was close^ con- 
nected, drew its supplies from, if it did not owe its existence to, the 
doctrines inculcated, towards the beginning of the century, in the class* 
room of Mr. John Millar, professor of Law m the university of Glssgow i 
who is well known as the author of " An Historical View of the English 
Government, from the Settlement of the Saxons in Britain to the I&vot 
lution in 1688. To which are subjoined some disquisitions connected with 
the History of that Government from the Eevolution to the Present 
Time. Lond. 1803." The professed object of the author in delineating 
the progress of the government was, to avoid those " fond prepossessions 




the author 1^ of course, to the judgment of the reader; and on that point 
there have been different opinions. The learning and vigorous thinldng, 
however, displayed by IVofessor Millar, as well as the graphic and direct 
style in whi^ the work is written, stamped the author as no common 
man. By power of carrying conviction to the minds of his pupils rather 
than through any arts of persuasion he sent out, as we nave already 
hinted, towards the beginning of the century, from the shades of the 
academy to mingle in the business of life many men whose minds were 
deeply imbued with his own sentiments. " The work of Professor Millar* 
of Glasgow," remarks a competent judge of its merits, *' however pleasing 
from its liberal spirit, displays a fatut too common among the philosophers 
of his country, that of tlieohsing upon an imperfect induction, and very 
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Francis Jeffirey/ and Francis Homer ;< and the plan waa 
immediately oommnnicated to Brougham, Allen/ and other 

often upon a total miBapprehension of partictdar facts/* — Halkm, "Middle 
Aees," pref.p. xi. 

* The acuteriess and refined taste of Mr. Jeflfrey admirablj qualified 
him for that branch of the editorial art which consists in what he called 
" vamping and patching/' that is, the adaptation, through sagacious 
iretrenchment or slight additions, of articles to the taste of the public, 
and the preservation of the sentiments of particular writers in Unison 
with the general princi{>les advocated in the lleview. Though he dearly 
loved a jwce, not a particle of malice tainted his nature. Even his severest 
critiques originated far more' in an active mind enjoying the efiects of its 
Puck^iah mischief than in any settled malignity. Who can forget the 
kindliness of his nature, the fascinations of his society, that sprightliness 
of high intellect and warm heart which never dropped into vulgarity or 
even idle frivolity P ^ ' 

^ Mr. Homer, it may be recollected, died in Italy on the 8th of 
ifebruary, 1817; and the English traveller has ever since found a 
melancholy interest 

" In jealous Pisa's olive shade." 
At the time of his death he sat in Parliament as member for St. Mawes. 
He was bom in the year 1778, admitted a member of the Faculty of 
Advocates in the year 1800, and was in 1807 called to the English Sar. 
He entered the House of Commons in 1806, and was a member of it 
during three successive parliaments. ** His sound principles," such was 
the emogium of Mr. Canning, a political opponent, " his enlarged views, 
his various and accurate knowledge, the even tenor of his manly and 
temperate eloquence, the genuineness of his warmth, when into warmth 
he was betrayed ; and, above all, the singular modesty with which he bore 
his faculties, and which shed a grace and lustre over them all; these 
qualifications, joined to the known blamelessness and purity of his 
character, did not more endear him to his friends than they commanded 
the respect of those to whom he was opposed in politics : they ensured to 
every effort of his abilities an attentive and favouring audience, and 
secured for him, as the result of all, a solid and an envied reputation." 
- ^ John Allen, master of Dulwich College, was bom at Bedford, in the 
parish of Colinton, near Edinburgh, on the 3rd of February, 1771. He 
was an extreme Liberal in politics ; indeed, his opinions were essentially 
republican. After his return from Lisbon in 1805 he applied himself to 
historical and antiquarian literature ; and, subsequently^ to the expulsion 
of the Whigs from office, he composed the historical portion of the Annual 
jReffister, 1806-1807, and was the author of several articles in the Sdin- 
hwrgh Review, He likewise drew up a short memoir of Mr. Fox. He 
tras one of the clientes of Holland House. He became warden of Dul* 
Wich College about the year 1810. Vide a biographical notice prefixed to 
Mr. Allen's " Inquiry into the Rise and Growth of the Boyal Prerogative 
in England;" Loud. 1849: and particularly some remarks of Lord 
Brougham, at page 25 of that sketch. ** It would be," says his lordship, 
a very imperfect account of Lord Holland which should make no mention 
of the friend who, for the latter and more important part of his life^ 
shared all his thoughts, and was not a day apart from him, Mr. John 
Allen ;" who ** had the rare faculty of combining general views with 
details of facts, and thus at once availing himself of all -that theory or 
speculation presents for oui* guides with a^ that practical experience! 
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friends. To sppreciate (be poirer and value of that periodieal, 
the state of England at the time when it first made its ^ypear« 
anoe must be kept in remembrance. European society was 
still heaving amidst the agitation produced by the tempest of 
the first French revolution. At such a public juncture it wasj 
and under drcUmstanoes in many respects purely accidental^ 
that by the co-operation of a few very young men^ of whom the 
subject of this sketch was by fiur the most remarkable, a Journal 
started into life which by the profound scientific views, the bold 
political opinions, the extensive Uterature and the caustic wit 
which teemed in every page of it at once commanded the 
attention of Europe and produced a perman^it impression 
on the age and country which the authors by their varied and 
exalted talents adorned. The tastes and pursuits of these men, 
too, becoming fashionable, contributed materially to a general 
refinement in the society of " modem Athens ;^' which, down to 
the dose of the last century, was, in respect of social manners, of an 
extremely questionable character. On the 10th October, 1802, 
the first number of the Edinburgh Review appeared j and four 
of the articles inserted in it have been generally ascribed to 
the pen of Mr. Broi:^ham.^ Even at tibat early period, however, 
he was not altogether exempt from that waywardness and caprice 
which have proved torments to himself and others on several 
occasions in the course of his public life; for we find his friend 
Jeffrey, whose heart appears to have been well nigh broken by 
the cares attendant upon the nursing of his blue and yellow 
baby, complaining bitterly, in a letter to Homer,* that, 

afibrds to correct these results of genersl reasoning." Besides the book 
above referred to, and an '* Inquiry into the Life and Character of King 
Eadwig," published along with the former, Mr. Allen was the author of the 
following : via., " Two Dissertations on Dr. lingard's History of England," 
which were published in tiie JSdinburgh Bevieto ; " A reply to Dr. Lin* 
gard's * YincUcation,* in a Letter to Francis Jeffirey, Esquire," 1827 ; " A 
Short History of the House of Commons, with reference to Seform," 
1831 ; " Inqmry into the Tripartite Division of Tithes in England, by a 
layman," 1833; "On Church Property," 1834; "Vindication of the 
Ancient Independence of Scotknd, 1833. He was the author, too, of 
many other articles, chiefly on historical subjects, in the Edinburgh 
Eevtew, as well as of, we believe, some medical papers. 

* Vide Cockbum*8 "Life of Lord Jeffrey," vol. i. p. 131. 

2 The letter is dated 9th April, 1802. "Three or four days ago," 
writes Mr. Jeffirey, " I proposed two or three books that I thought would 
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'' BroughAm having cheerfully approved of our plan and agreed 
to give us an article or two/' had become cold on the subject; 
although the delinquent appears speedily to have regained 
editorial favour.^ 

All these literary and sci^itific pursuits were only accessory 
to the main bunness of life^—- outlets, at once, to the overflow-^ 
ings of minds stored with knowledge and restless from an exu- 
berance of animal spirits as well as indications of the direction 
which the torrent was about to take, while they were not, for a 
moment, allowed to interfere with its predestined course* This 
remark appears to be peculiarly applicable to the scheme of life 
which Mr. Brougham had, at that period, well considered and 
matured ; and although, during the eight years which intervened^ 
between his admission as a member of the Faculty of Advocates,^ 

suit Him : he answered with perfect good humour, that he had changed 
his view of our plan a little, and rather thought now that he should- 
decline to have any connection with it." Comp. " Memoir and Corre- 
spondence of Francis Homer," vol. i. pp. 256, 257 ; where Mr. Jeffrey 
writes, among other things, "he [Brougham] has left apohtieal article for 
us ; and says he has engaged'^several Boyal Society men for others, to the 
extent of two sheets in all : he fights veiy well with his own hand, but I 
do not in general approve of his Sioice or seconds.** 

* Vide ** Memoir and Correspondence of Francis Homer," vol. i. p. 278, 
where (on the 11th of January, 1805) we meet with Mr. Jeffrey rejoicing 
over the arrival of " Brougham's packet." " It would be new indeed, 
continues the grateM emtor, ''if anything connected with Brougham: 
were to fail in &spatch. He is the surest and most voluminous among 
the sons of men." 

^ He passed as advocate in the year 1800. In the following year his 
name appears in the list of advocates, inserted in the Edinburgh Almanac 
and Scots* Register. The names of the candidates admitted in the same 
year appear in the following sequence : John Archibald Murray, Henry 
P. Brougham, Francis Homer, Henry Cockbum. The first, a son of 
Lord Henderland, became Lord Advocate, and was subsequenUy raised 
to the bench in the Court of Session. He was a perfect gentleman in 
feeling and manners, though not at all remarkable for intellectual capacity* 
The last of these gentlemen, the late Lord Cockburn, died so lately as tfie 
26th of April, 1854. He was admired and, better still, beloved by all who 
knew him. Temperate in politics, acute and sagacious in his professional 
character, true and affectionate in the relations of private life, he adorned 
and delighted, during nearly half a century, the society of Edinburgh by 
his activity, his intelhgence, and, above all, his spirit of genial mirth. Less 
profound as a lawyer than some of his compeers, he excelled, perhaps^ 
them all as an advocate. His addresses to a Scottish jury were matchless 
specimens of forensic skilL ^ He knew thoroughly the nature of his coun- 
trymen and never failed to insinuate himself, under a semblance of homely 
simplicity, into their confidence. Sly and artful in the conduct of a cause 
he, at the same time, never awakened a suspicion of his sincerity in the- 
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in Edinbturgh^ and his call to the English bar, at Lincoln's Inn/ 
his footsteps cannot be traced in the professional walks of life, 
he never ceased to give evidence to his friends and to the world 
that his enei^es were not allowed to sleep and that bis self- 
reliant ambition was growing with his knowledge and his years. 
There cannot be a donbt that, if he had chosen to adhere exclu- 
sively to the Bar of Scotland, he could not long have walked 
the Parliament House without commanding his full share (^ 
professional success, while, at the same time, he must have proved 
a valuable acquisition to the private scientific and literary drdes 
which gave a charm to the society of the northern capital. 
Without having recourse to the influence of any irritation arising 
from what he conceived to be unwarrantable rudeness on the 
part of a Scottish judge or giving credence to his alleged predic- 
tion of the high honours which awaited him we are inclined to 
ascribe his departure £rom the first chosen scene of his exertions 
to far higher impulses, — ^to a consciousness of his capacities for 
filling a wider sphere, a generous desire to scatter the precious 
seed which lay garnered up within him over a more ample and 
fertile field, with a hope that he might, in due time, through 
labour and patience, reap a richer harvest. Having, therefore, 
added to his stock of information and resources of pleasing re- 
flections by a tour t&rough the kingdoms of Northern Europe,* 
he took up his abode in London, where he speedily found him- 
self surrounded by a happy and congenial circle of private and 
political firiends : 

*< Glad in bin vacant moments to renew 
His dd acquaintance with the great Beview/' 

mind -of a juryman; and passing alternately from strokes of inimitable 
hnmonr to sentiments and tones of the deepest pathos he wielded at 
pleasure the minds of those whom he addressed. However, iully appre- 
ciating, as we do, the public and private virtues of Lord Cookbum, we 
could never erase from our own mind Uie impression that there ran a deep 
vein of selfishness through his nature which he had profitably worked 
throughout a long life and had not quite exhausted down to the day of 
his decease. He started in lif^ as a Tory, but was soon drawn within the 
sparkling circle of young Whigs who, as we have seen, towards the com- 
mencement of the century, gave their impress to the Bar of Scotland. 

^ He was cidled to the English Bar on the 22nd of November, 180B. 
-^Vide Whishaw's Synopsis, p. 178. , 

' The South of Europe, however, was not forgotten by him. Mr. 
Brougham in due time (in the year 1816) visited Itidy. 
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All hid ac<iilaintance9— rthose among them^ at all events, wha 
knew him well — anticipated the briUiant eareer, on the threshold 
of which they believed him to be now standing* His reputation 
had preceded him to the metropolis. Before he could be re- 
garded as having fiurly entered upon public life his intellectual at*' 
tainments were fully appreciated. So diversified were his powers, 
that Horner called him '' an uncommon genius of a composite 
order. ^^ H6 panted and toiled for information in every branch 
of knowledge ; and yet studies which must have wholly occupied 
and exhausted other men neither fettered Mr. Broi]^ham in the 
discharge of active business nor abridged his enjoyment of social 
lif& The hopes with which he had inspired his companions were 
speedily realized by the appearance of his work on the " Colonial 
Policy of the European Powers/'* — a treatise which, while there 
were scattered through it opinions and speccQations which, iit 
days of riper experience, he modified and fenced, bore indis« 
piitable testimony to his extensive and varied reading not less 
than to his habits of deep reflection. He investigated the poli- 
tical and commercial relations of i>arent states and colonies, and 
the several modifications of their internal administration which 
may have been established by the different governments of mo- 
dem Europe. Other writers — ^and among them, we believe^ 
Dr. Adam Smith — ^had considered a colony as a foreign country 
held in subjection by another state, not as a part of that state 
connected with it by various ties, though deprived of the advan- 
tages arising from proximity of situation, in order to enjoy other 
and more desirable benefits; but Mr. Brougham viewed the 
establishment of distant colonies as an extension of the dominions 
of the mother Country into regions under a different climate and 
of a different soil. The intercourse subsisting between a parent 
state and its colonies he described as '^ a circulation of inhabi- 
tants,'' and repudiated the notion, so rife in modem days, that 

* "Inquiry into the Colonial Policy of the European Powers." By 
Henry Brougham, Jun., Esq. 2 vols. 8vo. 1803. 

Mr. Jefirey, in a letter, dated 2nd July, 1803, alludes to Mr. Brougham 
as "a great mathematician, who has published a book on the colonial 
policy of Europe, which ail you Americans should read." We may remarki 
en passant, that Mr. Brou^am was in the same year elected a Fellow of 
the Eoyal Society. . 
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<K>lonial poasessioQs are a burden, instead ol a blessing, to the 
parent state. His discussion on the progress of capital in a 
thriving commercial country is lucid and satisfactory; and 
he, of course, estimated highly the poUtical effects of colo- 
nial trade as affording a nursery for able seamen. The work 
i^unds with historical information illustrative of the poUey 
pursned by the governments of Europe ; and the parallel which 
ne draws between the prosperity of the British and French 
settlements in the West Indian Islands suggests, when read 
now-a-days, and when the picture is contrasted with the present 
depressed condition of these dependencies of the British Crown, 
masij topics for melancholy reflection. His stores of knowledge 
appear to have been so full and so varied that, in lavish wanton- 
ness, he occasionally pours them forth and thus unnecessarily, 
we think, loads the text and swells the volumes. A spirit of 
enlightened patriotism pervades, as might have been expected, 
ev^y page ; and, in alluding to the horrors of the first French 
revolution, the open avowal of atheism by its ringleaders, as 
well as the anarchy and <^pression which were its immediate 
consequences, Mr. Brougham concealed not his opinion, that the 
very fact of the existence of so great a political nuisance gave 
the " vicinage" a right to interfere in having it abated. Not- 
withstanding the perspicacity and vigour of mind displayed in the 
*' Inquiry," it is not a perfect work. We do not so much refer 
to the advocacy of doctrines .which, not having been sufficiently 
matured, the author may have seen good reason subsequently to 
change, as to the plan adopted. The " Inquiry" is defective in 
respect of arrangement. No doubt the topics discussed and the 
details of illustration introduced are manifold ; but of these, we 
renture to think, there might have been a more natural, succinct, 
and effective distribution. The essay, — supposing the materials 
of which it is composed to have been once collected, leaves, after 
perusal, an impression of its being the rapid effusion of an ener- 
getic and, perhaps, impatient mind. In short, it is more striking 
in its parts than symmetrical as a whole.' 

As the mountain-stream withdraws occasionally from the eyes 
of the observer, as if to gather strength for the long and rugged 
course which it is destined to run, so Mr. Brougham can, about 
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this period, be caught only by partial glimi»es ; which are, how- 
ever, suffideat to show that there had been no intellectual stag^- 
nation but rather quiet preparation for the successful prosecution 
of a life of public exertion which was to stretch out through 
many coming years. It may easily be conceived that, from his 
early tastes and habits, Mr. Brougham leaned much more de- 
cidedly to a political than to a strictly professional career;* and 

' Mr. Homer, in a letter dated 13fch April, 1804, remarks : "As for the 
splendid hazardous pursuits of foreign pjolicy and ministerial intrigue into 
which our friend, brougham, is plunginff himself with a resolution to 
succeed that seems to ei^ure success, and will, at all events, secure dis- 
tinction, they are," &c. Every succeeding day subsequently to this 
period earned Mr. Brougham more and more completely into the vortex 
of a political life. Accordingly, three years afterwards, we find Lord 
Holland {vide " Memoirs of the Whig Party during My Times," by Henry 
Aichard Lord Holland : Lond. 1834, vol. li. pp. 22^ — 229), in allusion to 
the state of parties in the year 1807, and the gloomy prospects before the . 
Whigs at the impending general election, proceeding thus : " We raised 
a subscription, the very day of the dissolution, for the management of the 
press and the distribution of hand-bills. Meanwhile the elections went . 
against us. * * * The management of our press fell into the hands 
of Mr. Brougham. With that active and able man I had become ac- 
quainted, through Mr. Allen, in 1805. At the formation of Lord Gren- 
ville's ministry he had written, at my suggestion, a pamphlet called " The 
State of the Nation." He subsequently accompamed Lord Bosslyn and 
Lord St. Vincent to Lisbon. His early connection with the abolitionists 
had familiarised him with the means of circulating political paners (a 
vocation certainly less lofty than regular Nisi Prim practice), and given 
him some weight with those best qiuiMed to co-operate in such an under- 
taking. His extensive knowledge and extraordinary readiness, his assi- 
duity and habits of composition enabled him to collect some articles and 
to furnish a prodigious number himself. Wil^ partial and scanty assist- 
ance from Mr. AUen, myself, and two or three more, he, in the course 
of ten days, filled every "bookseller's shop with pamphlets, most London 
newspapers and all the country ones without exception with paragraphs, 
and supplied a large portion of the boroughs throughout the kingdom with 
handbuLs adapted to the local interests of the candidates, and ul tending 
to enforce the principles, vindicate the conduct, elucidate the measures, 
and expose the adversaries of the Whigs. Our appeals were chiefly 
directed to the Dissenters. We succeeded in allaying their suspicions 

i arising from supposed favour on the part of the "Whigs to the Eoman 
Catholics), and reconciling them to their natural friends so well, that, 
during the latter elections, they were at least neutral, and in many in- 
stances zealous supporters of the Whig candidates. The elections, now- 
ever, were on the wnole unfavourable to the Opposition." 

This passage is exceedingly instructive with reference to the " wa^s and 
«»tfa»*" of political action — the springs of party-movements ; and may serve 
to convince English Dissenters of the disinterested esteem in whicn they 
were held by their " natural allies." It reminds us of a story which we 
have somewhere read or heard. Moore, the poet, was having his portrait 
painted by Newton. Sydney Smith having one day accompanied his 
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accordingly the vocations peculiar to the latter appear to ha^ 
been valued only in so far as they opened a path by which he 
might enter upon a wider and more public field of action. Nor, 
indeed^ was his success in the daily routine of Bar practice such 
as to hold out to him at this^ or any subsequent stage of his 
progress^ very strong inducements for him to retire from the 
political circle which he had chosen, or, rather, into which he 
had been gradually and almost imperceptibly drawn, and which 
was, in all respects more congenial to his nature — ^to his attain- 
ments as well as his ambition. His personal fiiends hbped 
for, — nay, appear to have anticipated, — immediate and brillnnt 
success.^ These hopes, however, were not realized: Mk. 
Brougham never enjoyed more than an ordinary share of bosi* 
ness, and in legal learning, tact, and temper he was greatly 
surpassed by not a few in the Courts of Westminster. Still he 
fairly kept his groimd; and having very naturally, and, from his 
family connection with the district, very prudently, selected the 
Northern Circuit as the most promising field for his professional 
pilgrimages, he speedily, in the face of such men as Mr. Parke 
and Mr. Scarlett, commanded his own share of practice* It is 
not, however, uHtil the month of May, in the year 1811, that 
his name appears in the reported cases of the Court of King's 

friend to the " sitting/' whispered into the ear of the artist, " Couldn't 
you contrive to throw into the face somewhat of a etronger expression qf 
hostility to the Church estcUdishment T* 

^ Mr. Homer, in a letter to his father (dated 10th May, i811)» ^Adn, 
W way of postscript: " Brougham made a speech in the Court oi King's 
^noh yesterday, which is highly commended." — ^Mem. and Conesp. of 
Francis Homer, vol. ii. p. 86. And a^rain, some months afterwards (8th 
December, 1812), Homer writes, " Brougham's success at the Bar is 
prodigious ; indeed, much more rapid and extensive than that of any bar« 
rister since Erskine's starting. * * * I have been present at several 
arguments of his in Banc, mwhich I should not, to say the Iruth, make a 
very high report ; that is, in comparison of his powers and his reputation. 
Great reach and compass of mind he must ever displa^r ; and he shows 
much industry, — ^that is, in collectbg information ; but ms arguments are 
not in the best style of legal reasoning. Precision and clearness in the 
details, symmetry in the putting' of them together, an air of finish and 
unity in the whole are the merits of that style ; and there is not one of 
these j^ualities in which he is not very defective. But his desultory 
reasoning has much force in some parts and much ingenuity in others ; 
and he always proves himself to have powers for another sort of speaking 
and a higher sort. What I sajr now applies onlv to his appearances in 
Banc i having never yet heard him address a jury. ' 
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Bench/ so that he could not have been advancing with un- 
common rapidity in regular court business. Many stars^ no 
doubt^ may be seen twinkling in the East, only to sink again 
into utter darkness. But that of Henry Brougham conld not> 
perhaps, be descried above the horizon amidst the more dazzling 
radiance of Mr. Trollope or Mr. Wigley, the latter being a proper 
representative of the whole fraternity of Great Unknowns. At 
that period^ too, Abbot^ Garrow, Holroyd^ Best, and others of 
high repute, were in full practice ; and these were closely foU 
lowed by Scarlett who attained to a pre-eminence unrivalled, we 
suspect, in the annals of the Bar. About the year 1809 Mr. 
Copley was taking his place among the men of promise, and, 
within a couple of years afterwards, both he and Mr. Campbell 
were moving steadily on in the straight line of strictly profes- 
sional business. In the multitude of counsel, we know on high 
authority, there is wisdom. But the general apothegm proved 
not particularly auspicious to Mr. Brougham ; for in cases 
which seem to have afforded ample scope for almost arbitrary 
selection of one or more juniors his name is not included in the 
array of counsel on either side. In short, his practice, from the 
date of his call to the Bar down to the year 1818, did not ex« 
ceed the average amount of business commanded by many men 
around him in the profession.^ Nor were his labours materially 
augmented by any Nisi Prius cases in which he was, about this 
period, occasionally engaged.^ It ought not, however, to be for- 

^ Ftcfe ISEast Bep. 374, 27th May, 1811, Lady Gardiner «. Lyne; 
the qaestion related to the riehts of one naval commander to prizes in 
derogation of the rights of anower. On the 8th July, 1812 (15 East Bep. 
129), Mr. Brougham appears in the case of The King v. The Archbishop 
of Canterbury and the Bishop of London : he was likewise counsel in liie 
case of Taylor v. Wilson (15 East Eep. 328, 21st April, 1812), which was 
an action against an underwriter on a policy of insurance ; in the case of 
The King v. The Justices of Gloucestershire (15 East Eep. 584 6th May, 
1812) ; in that of Gilbert v. Sir Mark Sykes (16 East Eep. 163, 12 June, 
1812). He ar^ed also on behalf of the defendants (16 East Eep. 318, 
20th Nov. 1812) in the case of The Chancellor, Masters, and Scholars of 
the University of Cambridge v. Bryer, 

* Vide Maule and Selwyn's Eep<Hrt8. On looking into these volumes it 
will be seen that, between the months of January, 1813, and February, 
1815, he was eneaeed as counsel, if we mistake not, in ten of the suits 
which are recorded throughout the three volumes. 

* Vide "Cases areued and ruled at Nisi Prius," bv John Campbell, 
et cet. In neither of the first two volumes of these ^Reports does Uie 
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gotten that^ daring this intefval^ he had more than onoe greally 
distinguished himself at the Bar of the House of Lords* and in 
the Privy Council^ as well as before Parliamentary Committeea 
and Juries.^ So that, if we keep steadily and impartially in view 

iiaiB6 of Mr. Broagfaam oceur. In vol. iii. he appesn to have been 

engaged (between the month of July, 1811, and the month of May, 1815) 
in nine cases. We here allude, of course, only to the eases reported in 
tiie four Tolames of Mr. Campbell. 

^ In the year 1808, certain merchants in liyerpool presented a petition 
to the House of Lords, praying to be heard by tneir counsel agamst the 
Orders in Council whereby the trade with America was restrietod. 
Ml. Brougham (10th March, 1808) opened the case for the petitioners in 
a clear and concise speech ; and, after an examination of witnesses which 
lasted several days, he addressed the House with much ability and 
eloquence. He displayed j^reat talent throughout all these prooeedings, 
and established a reputation for skill in the examination of witnesses. 
We may likewise refer, en passant, to the abUity with whiohhe, before a 
Committee of. the House of Commons, conducted the opposition to a Bill 
for incorporating certain persons by the name of the " Gras-light and Coke 
Company ;" his imowledge of chemistiy was, on ihis ooeasion, turned to 
good account ; and it may probably have been in consequence of his repn* 
tation for scientific attainments that he was selected to conduct the argn* 
ment. He proved himself to be intimately acquainted with the opinions of 
Watt» Aoeum, and Lord Dundonald, and discussed with intelligenoe and 
acuteness the uses to which ammonia and the other volatile products of 
coal had been applied. 

^ We may refer, for instanoe, to the oase-of John Hunt and John Lesf^ 
Hunt (22nd January, 1811) against whom, as proprietors of ike JEfcaminer 
newspaper, a criminal information had been filea for an alleffed libel con- 
tained m an article renrobating the practice of flogging adopted in our 
army. The article had been copied from The Stan^/ord News, Mr. 
Brougham got a verdict of " not guilty ;*' and even Lord EUenborough 
admitted that his speech was remarkable for '* great ability, eloquence, 
and manliness." In connection with this case Mr. Brougham was specially 
retained, at the Lincoln Assizes (13th March, 1811), for the derenoe of 
John Drakard, who, as proprietor of Ths Stattford iP^ews, was charged 
with the publication of the original artide. Mr. Brougham's sperai, 
however, on behalf of his client, though bearing the impress oi even 
greater talent and energy than that in defence of the Hunts, was not 
followed by the same flattering result; the Crown having obtained a 
verdict. Indeed, the line of defence fairlv applicable to the Hunts isould 
be of no avail when pursued on behalf of the original libeller. Besides, 
at that critioid perioa of pubMc afiairs, caution and delicacy were abso- 
lutely necessary on the part even of an advocate, while attemptbg a 
vindication of remarks which were alleged to have a tendency to excite 
dissatisfaction and mutiny in the army. The indep«ident spirit and fervid 
genius of Mr. Brougham carried him, perhaps, further in that perilous 
direction than most of his profesrional bretnren would have ventured. 
He vindicated at once the ri^t and the policy of free discussion and drew 
a striking contrast between uie salutary state of the press in England and 
its sickly, enslaved condition in France under Napoleon. '* Even uproar," 
said he, '* is wholesome in England, while a whisper is fatal in France/' 
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the variety and importance of the interests entrosted to him 
by clients^ it is impossible to repress the conyiction that his 
mind must have been continually active and that he was des- 
tined ultimately to outstrip in reputation the majority of his 
competitors. 

This temporary cession of his claims to a place in the fore- 
most rank of his profession cannot be justly ascribed to lack of 
intellectual capacity or energy: he had shown himself to be 
equal to every emergency of even technical legal discussion. 
But the thoughts of Mr. Brougham were expatiating through a 
wider^ a fresher and more fertile field than that of special 
pleading. He had^ down to the year 1819^ rarely appeared in 
connection with the regular daily routine of business in West- 
minster Hall; his political pursuits proving^ no doubt, an 
interruption to that close and patient attendance in the Courts 
of Common Law which is absolutely necessary to the gradual 
acquisition of a character for experience and practical skill to 
which alone shrewd men are willing to confide their interests* 
It was in the region of politics and on the floor of the senate 
that his personal friends always believed him destined to exhibit 
the real proportions of his intellectual powers and to establish 
his fame. They, and indeed the political party to which they all 
belonged, exulted at the prospect of Mr. Brougham having a 
seat in the House of Commons ;^ and their wishes were, prin- 

Vide "Speeches of Lord Brougham on Qaestions relating to Public 
Eights, Duties, and Interests," et cet. Edinb. 1838, vol. i. p. 15, 8qq. In 
the year 1812 he again defended the Hunts ; who were, however, con- 
victed of a libel against the Prince Regent. His speech was that of a 
fearless and energetic advocate ; but, according to Mr. Horner (" Mem. 
and Oorresp." vol. ii. pp. 137, 138), ** unequtu and wanting that unity 
which is so effective with a jury : some parts were eloquent, particiilarly 
in the conclusion, where he had the address, without giving any advantage, 
to fasten the words effeminacy and cowardice where everybody could apply 
them. * * * One very difficult part of his case, the conduct or tbia 
Kegent to the Princess, was a moment of real eloquence. Lord Ellen- 
borough was more than usuallv impatient and indecently violent : he said 
that }3rougham was inoculated loitk all the poison qf the libel" 

^ " 1 rejoice exceedingly," writes Mr. Homer (6th January, 1810), ''at 
the news you give me or brougham's coming into Parliunent ; and I am 
particularly glad that Lord Holland has had so great a share in effecting 
it. Brougham never could have found a more fortunate moment for setting 
out upon his career. * * * Upon the whole, I would predict, that, 
though he may very often cause irritation and uncertainty about him to 
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cipally through the zeal and influence of Lord Holland^ gratified. 
A vacancy having been^ in consequence of the present Marquis 
of Lansdowne being called from the Lower to the Upper House, 
created in the seat for Camelford, in Cornwall, Mr. Brougham 
was, early in the year 1810, returned representative for that 
borough.^ Although his first speech was not regarded by those 
who augur good or eVil of a parliamentary novice by the splash 
and noise which he makes when first he touches the surfiebce of the 
treacherous waters, in which so many not inexpert swimmers sink 
to rise no more, as a display in itscdf uncommon or equal to his 
reputation, — ^all who knew the young aspirant to parliamentary 
eminence were convinced of his speedy and signal success. A 
mind, enriched with stores of historical and political knowledge, 
all digested through habits of patient reflection, and by his 
natural acuteness and perspicacity so arranged as to be, on all 
occasions, ready for immediate and effective use, could not but 
advance unchecked to ultimate triumph ; — especially as the 
results of inquiries so various and meditations so profound 
flowed forth from the Ml fountain in a volume of dear diction, 
swelling apace in its progress, until it swept away all opposing 
barriers before the full tide of manly, impassioned eloquence. 
Nor, while -defying all external obstacles, were any hindrances 
found within. It was Dr. Samuel Johnson, we think, who 
characterized the speeches of Charles James Fox on the privi- 
leges of the Commons as a struggle between George III/s 
sceptre and Mr. Fox's tongue; and truly that little unruly 
member was Mr. Srougham's most faithful ally against all the 
great members of Parliament and carried him off victorious from 
many a well-fought field. From the first hour in which he 
entered the House of Commons he was bold, nay audacious : he 
was not only conscious of his own strength, — he was apt to under- 
rate, or, perhaps, rather to scorn the experience and mental 

be felt by those with whom he is particularly connected, his course will 
prove, in the main, serriceable to the true faith of liberty and hberal 
principles." — Mem. and Corresp. of Francis Homer, vol. ii. p. 20. 

* " fcrough of Camelford: Henry Brougham, the younger, of Brougham 
Hall, in the county of Westmorland, Esq. ; in the room of Lord Henry 
Petty, called up to the House of Peers." — Vide London Gazette, 3rd Feb. 
—6th Feb. 1810 : vol. ii. p. 178. 
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power of those around him; and accordingly, without betraying 
a particle of vindictive feeling or revealing one spot of malice 
ui^on his naturally warm and open heart, the vdiemence of his 
oratory was restrained by no scruples of sensitive delicacy 
towards his adversaries ; and never donned he his armour and 
went forth to battle without being prepared to fight valiantly 
and fall in defence of the principles which, not so much from 
party spirit as from personal conviction, he espoused. 

Assuming that our readers, like ourselves, while they entertain 
due respect for the great deliberative assembly of. the nation, have 
not at all times a relish for the fare which is, finm day to day, 
served up, to the sating of the appetite of even the most patriotic 
members, we venture not to present more than a picking of those 
viands which may be found entire, though very cold, in the repo- 
sitories of " Hansard ;^' our object being to gratify the palate with 
a taste of the dainties which the subject of this sketch, skilful 
political purveyor as he has ever been, contributed to the national 



Careful not to obtrude himself upon the notice of the House 
of Commons in anticipation or to the exclusion of well-known 
and more experienced members,^ he was, night* by night, a keen 
observer of passing events ; but although other topics of debate 
had obviously not escaped his attention,^ it was not until the 
5th of March, 1810, that, in the adjourned debate on certain 
resolutions which had been moved by Mr. Whitbread, on the 
subject of the Earl of Chatham's Narrative relating to the 
Walcheren expedition, within the walk of St. Stephen's Chapel^ 
was, for the first time, in a quiet and argumentative speech,' 
heard that voice which, through many succeeding years, was to 

* In the adjourned debate, for instance, on the policy of the expedition 
to the Scheldt (30th March, 1810), it wm only towards the close of the 
discusaion that Mr. Brougham rose to make a few observations. — Vide 
Hans. Pari. Deb. vol. xvi. p. 421. 

' The opinion which dropped from Mr. Brougham (Hans. Pari. Deb. 
vol. xvii. p. 154) in the case of Captain Warwick Lane, who had been 
found guilty of putting a British seaman ashore on a barren rock. in the 
Western Islands, without provisions, and thus exposing him to perish by 
famine, had reference to a topic which had beenpreyiously brought under 
the notice of the House of Commons by Sir Francis Burdett.— Comp. 
Hans. Pari. Deb. vol. xv. p. 424 (16th February, 1810). 

• Hans. Pari. Deb. vol. xvi. p. 7. 
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awaken its echoes to louder tones of earnest remonstrmce or 
indignant scorn. The first sentence which dropped^ on that 
occasion^ from Mr. Brougham's lips ought even now to be 
remembered as an enduring testimony to his generous apprecia- 
tion of departed intellectnal greatness : '' It was not his wish 
that the son of Chalham and the brother of Pitt should not have 
justice done him/' While^ however^ he admitted that Lord 
Chatham had been^ in many respects^ fiilly calumniated^ he con- 
demned the conduct pursued by him as a yiolation of the 
English constitution. Even granting that neither common law, 
nor statute, nor charter, reached or governed the case, stiU a 
forgetfnlness of public duty and a breach of constitutional prin- 
ciple were inseparable from the privacy with which the whole 
affiur had been managed and the request of secrecy with which 
the communication had been accompanied. And who can doubt 
that, if the imprudent offidousness of Lord Chatham could have 
been justified, his coUeagues must have ceased to be considered 
the responsible advisers ofthe Crown 7 By any one member of the 
Cabinet all the others might have been compromised : combined 
ministerial action must have been at an end ; and yet the first 
principle of the constitution is, that the personal liability ofthe 
sovereign is merged in the responsibility of his advisers. Accord- 
ingly, Mr. Brougham conceived that in supporting the resolutions 
before the House he was guarding a constitutional principle, 
acting fairly towards ministers in their collective capacity, and 
maintaining the honour of the Crown. Nor can there be 
detected, from the beginning to the close of his speech, the 
feiintest symptom of presumption or self-consequence. The 
spirit as well as the style of the address was worthy of an occa^ 
sion which involved the authoritative vindication of an essential 
element in our mixed monarchy.^ Indeed, it was to subjects of 
this class, comprising fixed doctrines and affecting permanent 
interests, that the energies of his mind, which had long been 

^ Mr. Adam, in the course of the debate, thus characterised the speech 
of Mr. Brougham : " a speech which fiilfilled the expectations of talent so 
truly formed of him, and which it gave him, for many reasons, most 
particular pleasure to hear." We mav add, that no attempt was made, 
on either side of the House, seriously to justify the conduct of Lord 
Chatham. 

VOL. LII. NO. CIV. B 
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expatiating in the field of political philosopli j^ were naturally and 
most easily directed ; and the group of constitutional principles 
which he had through a long course of careful reading a^d sobeff 
reflection collected and arranged as political treasure formed 
the centre from which radiated all the light which^ from tim9 
to time, he threw out upon questions of public policy, He kneif 
that the efficiency of all its componmt parts is al^solutely 
necessary to the safe working of the state^machine ; and he was 
therefore anxioils that all its wheels^ weights, and balances 
shQ\ild be so adjusted as to check any nndue preponderance ci 
one power oyer another. Thus he was led 9arrowly to watch 
and unscrupulonsly to condemn any measure which might have 
a tendency to make the Crown independent of Parliament; by 
means of the former, for instance, amassing large sun^s of money 
over which the latter could not possibly have control.^ Eye^ 
j^ous of the royal prerogative Mr. Brougham ^^ngthened 
those breastworks which our ancestors ha4 reared agions^ 
encroachment from that quarter : drawing illustrations froni 
doctrines recognize^ and. events recorded in the history pf 
England he argued that, Parliament had, again and again, inter^ 
fered to limit the royal prerogative when turned into an abuse j 
and even when he niufit. have known that he could n<;i,t carry th^ 
House of Commons, as then eonsjij.tute4^ along with him, he 
fearlessly propounded^ for its adoption a resolution embodying 
the sentiment that the possession by the Crown of funds raised 

. ^ Vide his remarks on the Duke of Brunswick's anBuity.-^Haiis. Pari^ 
Deb. vol. Tvi, p. lOSiS (14th May, 1810) ; while he admitted that somj^ 
provision ought to be made fov the royal dnke. The qaeBti<Hi was as te 
the source m>m which the income should be difawn. 

' Vtde the resolution which was proposed by Mr. Brougham and nega- 
tived by the House (21st January, 1812). — Hans. Pari. Deb. vol. xxi. 
p. 241, Mq. (gomp. vol. xvi. p. 1036) ; and, in illustratipn of Mry 
brougham s views on subjects of this nature, vide (Hans, Pari. Deb<. 
vol. xxi. p. 381, sqq, ; 28th January, 1812) his remarks in the course of 
the debate on the king's Househol.d BiU. Questions of this nature neoesr 
sarily involved points which it was decent to touch with a delicate hand. 
Mr. Brougham, while dealing wii^ such topics, disf)layed tact and good 
feeling ; fbr though his speeches breathed all that spirit of independence 
which so well becomes an English commoner and which, after all, is the 
best security of the throne, not a word dropped from him which could 
reasonably give offence in any quarter. — Vide thid^ p. 949, ggq., 25th Feb^ 
1812. 
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dtherwise than by the grant of supplies fix)m the Commons in 
Parliament assembled and applicable to purposes not previously 
iiscertained by Parliament is contra^ to the spirit of the con- 
stitution and full of danger to the country. As he dreaded an 
tmdue growth of power on the part of the monarch so was he 
equally averse to the wholesome doctrine of parliamentary pri- 
vilege being carried to excess ; and his jealousy on both points 
sprang out of ardent attachment to the liberty of the subject. 
To such prerogative and privilege in the abstract he was Mendly r 
it was only to a wanton exercise of either that he strongly 
objected. An English monarchy he conceived^ could wisely and 
beneficently reign through Parliament alone ; and the latter was^ 
in its tum^ bound in its representative character to listen^ at all 
times^ to the voice of the people. Above all^ he recommended 
forbearance on the part of the House^ whenever, during periods 
of etcitement^ it happened to come into collision with the great 
body of the people. He believed, and he expressed his firm con- 
viction, that the character and influence of the House of Com- 
mons could materially and permanently suffer only through its 
own acts.* The right of petition he, of course, warmly advocated,* 
and it was while protesting against a violation of this constitu- 
tional principle under a pretext of disrespectful language being 
addressed to the House by certain petitioners that he allowed ta 
escape from him the first spark of that fire which has fiequendy 
since that period burst forth to to)rch and to destroy his adver- 
saries; for he taunted Mr. Secretary Kyder with betraying 
symptoms that he considered himself '' & kind of depository of 
the dignity of the House.^' 

From the examination of points of constitutional law to the 
discussion of important questions of public policy the transition 
was natural and easy: and accordingly the faculties of Mn 
Brougham's mind were all successfully brought to bear upon 
every measure which could promote the freedom and civilization 
of the species, or, within a narrower sphere, might augment the 

\ Tide the debate (23rd May, 1810 ; Hans. Pari. Deb. vol. xvii. p. 1174) 
^hich arose out of the imprisonment of Mr. Gale Jones and Sir Prancis 
Dnrdett. 

' 6th June, 1811. Hans. Pari. Deb. vol. xvii. p. 447. 
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resources^ redress the wrongs^ or secure the unimpeded actum of 
all the members of the community. His st^m denunciations^ 
for example^ of slavery and the slave-trade were at once so 
powerful and so discreet as to call forth warm encomiums firom 
Mr. Canning;^ and^ while pleading the cause of our common 
humanity^ not one drop of spleen or of party-spirit was per- 
mitted to mingle with the pure though impetuous stream of 
his eloquence. In considering whether any, and what^ measures 
could be adopted in order to watch over the c^ct execution of 
the sentence of condemnation which Parliament had pronounced 
upon the African slave-trade he was actuated by fiir higher 
motives than the pursuit of office or the defence of opposition 
tactics. Mr. Brougham felt that the honour of England and the 
progress of civilization were in the balance. He lamented that 
statesmen should take a deep interest in and grudge not to ex- 
pend their energies upon matters of comparatively minor import- 
ance, — nay, even personal or party intrigues, — while they 
betrayed a cold indifference towards a cause fraught with the 
most momentous consequences to national reputation and the 
dignity of mankind. Nor did he rest satisfied with a reprobation 
of the slave system in its most revolting aspect. He detected 
and exposed the tendency of measures which, however artfully 
and speciously disguised, were designed to doak its horrors. A 

^ 12th March, 1810 (Hans. Pari. Deb. vol. xri. p. 112), when Mr. 
Brougham moved for copies of the correspondence between the foreisn 
secretaiy and the miniaters of foreign powers resident in London on the 
subject of the slave-trade : comp. ^id. vol. xvii. p. 658, sqq.^ where he is 
reported as having moved a xesolution to the effect : *' That the House of 
Commons had learned with great surprise and indignation the attempts 
which had recently been made to evade the Act alK^lishing the African 
slave-trade, and tnat the House should, early in the next session of !ftur- 
liament, take into consideration such measures as might tend to prevent 
such daring violations of the law." Vide also Hans. Pari. Deb. vol. xir. 
p. 233 (6th March, 1811), where we find him moving for leave to introduce 
a Bill with a view to rendering more effectual the Act for the abolition of 
the slave-trade. In this measure he proposed transportation for any period 
not exceeding fourteen years, or imprisonment for not more than three nor 
less than two years, for such offence. Mr. Canning assented to the pro- 
position. Mr. Brougham threatened that, in the event of the measure 
which he had proposed proving ineffectual to meet the crime, he would 
assuredly call upon the House to make the violation of the Abolition Act 
a capital felony. In illustration of the historical progress of the great 
question of the slave-trade vide ** Speeches " of Lord Hrougham, vol. ii. 
^,20,8qq. 
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co?ert attempt haying been made to withdraw the island of Tri- 
nidad from the superintendence of the legislatiue in England^ 
under a pretext of extending to its inhabitants the blessings of 
English law^ but really with a hope that the planters might 
th^eby be enabled to carry on their iniquitous trade with im- 
punity^^ Mr. Brougham firmly resisted the insidious proposal^ on 
the ground that the notion of English law is, as a practical system^ 
intelligible only when connected with that of English judges and 
English juries as well as the feelings and principles which per- 
vade all classes of the community.^ Without such adjuncts the 
idea of transplanting the law of England to the West Indies he 
justly ridiculed as mockery : the name might be carried thither^ 
but the substance would inevitably be left behind; and the 
shadow would thus serve only to mislead and to destroy. 
Nothing could be more absurd than for the House of Commons^ 
first of all, to assume that such and such was the law of Spain, 
and, then entertaining, it might be, grossly erroneous views on 
that subject, proceed to the repeal of a supposed law and the 
substitution, in its place, of enactments which might be utterly 
inapplicable to existing circumstances, or, if applicable at all, 
infinitely more mischievous in their effects than the superseded 
code. 

He took an active part too, in all the debates upon the ex- 
tremely questionable policy of the celebrated Orders in Council, 
which originated in no motive more lofty than a blind and self- 
destructive desire to retort upon the enemy of England the evils 
of his own injustice, or, adopting the more specious language of 
Sir William Scott, to '' produce a reflex operation upon the 
trade and manufactures of France.*^* Mr. Brougham saw at 

^ Vide the opinion of Mr. Stephen. — Hans. Pari. Deb. vol. xx. p. 619. 

» Ibid, p. 616 (13th June, 1811). 

' Those ** Orders," intended to counteract the Berlin and Milan decrees 
of Napoleon, had, for a long period, deprived the manufacturers of this 
oountiy of their most fayourable market, that of America; and out of 
t^ie distress consequent upon the operation of these measures sprane dis- 
content, which made rapid process through yarious sections of the 
coDDununity. The Hon. Georee Eose, it is said, when waited upon by a 
deputation of manufacturers trom the town of Birmingham, compared the 
situation of England and France dxiring that commemal juncture to that 
of two men holding their heads in a vessel of water and trying which could 
longest endure Hie pain of suffocation. Mr. Brougham rebuked this ill* 
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once that these Orders^ besides being a breach of the only safe 
system of international commerce^ very materially^ though indi- 
rectly, increased the influence of the Crown by the traffic in 
licences ^ to which the Government resorted, and the issuing of 
which, as it has always appeared to us, amounted, of itself, to 
a virtual admission that the Orders in Coundl, the effects of 
which the licences were meant to alleviate, were essentially im-' 
politic. Tliose pieces of paper ealled " licences'^ might be used 
to any extent, and were, in the eyes of the mercantile world, very 
valuable.^ The scope of Mr. Brougham^s motion, however, em- 
braced much more than an investigation into the effects of the 
Orders in Council. It contemplated an inquiry into the nature^ 
the causes and the extent of the prevailing distress; and the 
speech which he delivered in Parliament, with reference to the 
whole subject' was based upon facts elicited in the course of the 

timed levity; whereupon the delinquent assured him that he had rss9 
recollection of the witticism. — Ft(]fe Hans. Pari* Deb. vol. xxii. p. 1064 
(27th April, 1812). 

1 Vide Hans. Pari. Deb. vol. xxi. p. 84^ (18th February, 1812) ; oomp. 
vol. xxi. p. 1082 (3rd March, 1812) ; and vol. xxii. p. 436 (17th Apnl, 
1812), in proof of the earnestness with which Mr. Brougham condemned 
these Orders in Council; and particularly Hans. Pari. Deb. vol. xxiii. pp. 382, 
383 (8th June, 1812), where it will be seen that Lord Liverpool, having 
accepted the office of First Lord of the Treasury, with a view to the for- 
mation of a new cabinet, expressed a hope that Mr. Brougham would 
consent to a postponement of the discussion on the Orders in Council ; 
and that Mr. Brougham, while admitting the inconvenience arising from 
the state of the Government, was unwillmg to assent io a delay, which, he 
thought, might be ruinous. He, at the same time, could not resbt the 
temptation offered to him of sneering at the incompetency of Lord Liver- 
pool; whereupon Lord Castlereagh remarked that, if the course indicated 
should be persisted in, he would take the sense of the House upon the 
expediency of agitating so important a question at such a juncture. He 
complained, too, not without reason, of ** the desultory statements which 
Mr. Brougham thought fit^to introduce on every notice." 

^ Mr. Alexander Baring stated in his place m the House of Commons 
that he would not hesitate to give 16,000?. for one of them. 

' Vide his extremely able and enlightened speech (16th June, 1812) on 
the state of commerce and manufactures. — Blans. Pari. Deb. vol. xxiii. 
p. 486. Vide also vol. xxiii. p. 1014 (13th July, 1812), when the question 
before the House was, whether the report of the committee, in reference 
to the gerieral discontent which prevailed, was such as to warrant the 
adoption of measures which amounted to a suspension of the constitution. 
Mr. Brougham could find nothing in the report but vague generalities. 
Although the Orders in Council were, as we shall immediately see, repealed, 
it by no means followed that the effect was to be instantaneous. The object 
of his speech was to show that the public disturbances were connected- 
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inqiury wbich had been instituted and will be found to oompriBe 
all the details, in illustration of the general question, which had, 
£rom time to time, either transpired in debate or in the examina« 
tioi^ of witnesses. Ultimately, an arrangement was entered into 
betwe^i Lord Castlereagh and Mr. Brougham, on the under- 
standing that an official instrument on the subject should imme- 
diately appear in the Gazette^ The self-gratulation of Mr. 
Brougham, however, upon the success of his exertion, turned out 
to be somewhat premature. He expressed a hope^ that those 
obnoxious Orders were finally disposed of, and, looking upon 
them as defunct, he said that he '' should like to see any one 
iare to reanimate them/' Within three short days, however, he 
learned that they were not dead but sleeping ; that, instead of 
being, as he supposed they were to be, immediately abrogated or 
auspended, they were to be kept alive during a period of six 
weeks. He instantly took the alarm, talked indignantly of having 
been '^ juggled'' by the minister into concessions, and gave tokens 
of a spirit which convinced ev^i the cool and crafty Castlereagh 
that he was an antagonist whom it would be difficult to crush 
and still more difficult to dupe. It was probably in consequence 
of tl^ firm attitij^e which Mr. Bronig^m assumed that the 
^x>unds of his apprehension were speedily removed; and, after 
passLqi^ « we^ pf anxiety and irritation, he was restored to equaf> 
nimity by such an adjustment of the affair as proved perfectly 
satisfactory to himself and the friends whom he had cousulted^^ 

with these Orders and with commercial difficnlties. He wandered, how- 
ever, from the points really at issue: the patience of the House was 
exhausted ; and, at last, he was reminded of the unpleajsant faot by a yerv 
loud and general cry of "Question." He appears to have been seduced 
into these oratorical bye-paths by a desire to abuse the magistracy : at aU 
events, Mr. Bankes told nim so. 

» Hans. Earl. Deb. vol. xxiii. p. 486, sqq, (17th June, 1812). 

» Haas. Pari. Deb. p. 716, tfj'gr. (23rd June, 1812). Ample information 
on this subjeet may be found at p. 395, «^g. of voL i> oi *' Speeches of 
Lord Brougham," et eet Edinburgh, 1838. All the confusion and irrita- 
tion originated in tiie continental system of Napoleon, the idea and even 
the outhufe of which he took from the policrsr of the Bepublia After th« 
termination of the peace of Amiens, the favourite object of all his schemes 
was to injure England, to cripple her commerce and weaken her influence 
throughout the civilized world. Napoleon, not without reason, conceived 
the attainment of that end to be absolutely necessary not only to his repu- 
tation but to ids security. 
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His attention was alive to all topics which successively passed in 
review before the House of Commons;^ and his aim was rather 
practical usefulness than any display of oratorical powers. He 
was a sworn enemy to all official mysticism.^ Faithful to his 
first principle of political action — that of civil and religious 
liberty^ — Mr. Brougham advocated the claims of the Roman 
Catholics at a period when the cause of emancipation was to all^ 
except the sanguine, hopeless.^ With the subject of political 
economy, in all its aspects, speculative or practical, his mind had 
long been familiar ; and to measures connected with that science, 
whether these were in actual operation,^ or suggested with a 
view to an accumulation of facts which might serve as a basis 
for legislation,^ he applied himself with cheerful and enlightened 
zeal. At this early stage of his public life he showed an 
anxiety, which has never been lulled to sleep, to secure purity of 
election throughout the civil institutions of the kingdom ; ^ and 

^ In illustration of his watchftdness in the discharge of parliamentary 
duties, vide Hans. Pari. Deb. vol. xxiii. p. 221 (15th May, 1812) ; and ibid. 
p. 280, sqq, 

' On a motion being made (6th February, 1812) that a secret committee 
should be appointed to inquire into the state of the affairs of the East 
India Company, he maintained that the public had a right to be informed 
of the real situation of Indian affairs, llie production of papers alone on 
the subject would not, he conceived, be satisfactory : witnesses ought to 
be examined. — Vide Hans. Pari. Deb. vol. xxi. p. 679. 

» Tide Hans. Pari. Deb. vol. xxii. p. 890 (24th April, 1812). Mr. 
Brougham, on this occasion, undertook to answer an admirable speech 
which had been delivered by Sir William Scott ; and with that generous 
appreciation of talent and learning which, even down to this hour, is an 
instinctive sympathy of his nature and one of the most attractive features 
of his character, he aid ample justice to the merits of Sir William's speech, 
— *'' a speech," said Mr. Brougham, '' which I scarcely know whether more 
to admire or to lament." 

^ Vide, nrovided the reader has courage to glance at them, the long 
and dull aebates which took place, about the middle of the month (? 
July, 1811, on the subject of the circulating medium. — Hans. Pari. Deb. 
vol. xx. pp. 922, 934, 1013, 1109 (15th, 17th, 19th July, 1811). 

■ Vide Hans. Pari. Deb. vol. xxi. pp. 181, 182, as to the comparative 
statements made in the census of 1801 and that of 1811 respecting the 
population of Great Britain. Mr. Brougham was of opinion that the 
census ought to have extended to Ireland/ with a view to a dispassionate 
inquiry into the state of that country. 

• Vide his remarks (20th June, 1810 ; Hans. Pari. Deb. vol. xvii. p. 783) 
on the occasion of Mr. C. W. Wynn submitting a motion relatmg to 
Scoteh corporation rights. Mr. Brougham assured the House, up<nL the 
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sinecures he, of course, held in utter abhorrence and contempt. 
On this latter topic he felt so strongly, that he threw out to 
the Commons hints as to the propriety of pausing before 
they granted the supplies.^ Flagrant acts of cruelty, whether 
inflicted under the sanction of military* or naval' practice, or 
more seoredy perpetrated beneath the mask of gaol discipline, 
were not permitted to escape him. All brutalisdng public punish- 
ments as well as the loathsome secrets of the prison-house^ 

evidence of his own experience, that there existed in several of the north- 
em burghs an organised system of bribery. 

' Vi& his condemnation of the appointment of Colonel MoMahon to 
the office of paymaster of widows' pensions (9th January, 1812), Hans. 
Pari. Deb. vol. xxi. p. 117, sqq. 

^ Hans. Pari Deb. vol. xx. p. 707 (18th June, 1811), when the snbjeet 
of flogging in the army was brought under the notice of the House of 
Commons by Sir Francis Burdett. Mr. Brougham considered that mode 
of punishment obnoxious, not merely as being ineffectual to reclaim the 
culprit but also as being an offence against public decency. Comp. ibid. 
vol. xxL pp. 1203, 1206, where it will be seen that Mr. Brougham guarded 
himself against beins; understood as saying that, if floggingwere abolished, 
no punislunent at ail was to be substituted in its place. He never meant 
to hold out a bribe to mutiny and disorder : far from it. It was the kind, 
not the degree, of severity which he reprobated. Comp. also his obser- 
vations (on the 15th April, 1812), Hans. Pari. Deb. vol. xxii. p. 389. 

^ Vide his observations on the case of Lieutenant Bichards, who, while 
in temnorary command of the Dart, lying in Carlisle Bay, Barbadoes, had 
orderea a noisy seaman to be gagged. The man died under the infliction 
of the punishment. Mr. Brougham's motion on the subject was, in a 
modified form, adopted by the House. In the course of his speech, how- 
ever, he introducea, we venture to think, irrelevant matter. 

^ A petition having been presented (2l8t June, 1811 ; Hans. Pari. Deb. 
vol. XX. p. 737) by a prisoner, who complained of ill-treatment in Lincoln 
Castle, Mr. Brougham corroborated the allegations contained in the peti- 
tion and hinted tlmt the mapstrates and gaoler of that county might, after 
confinement for a couple ornights in the damp and noisome apartments, 
be disposed to agree with him m the accuracy of his representations. He 
inveighed against the gaoler who had presumed to aggravate the sentence 
of a court of justice, which merely implied a deprivation of liberty, into 
the infinitely more grievous punishment of solitiury confinement. At the 
same time he, with liis wonted fairness, complimented Lord Castlereagh 
for having met his motion in a generous spirit. — Vide ibid. vol. xx. p. 737 
(21st June, 1811) ; p. 742 (24th June) ; pp. 776, 776 (Ist July. 1811). 
But comp. ibid. p. 927 (7th June, 1812), when he frankly admitted that 
the effect of the evidence taken before the committee was such as to excul- 
pate the county of Lincoln from the charges made against it. Comp. 
tbid. vol. xxiii. p. 312 (30th May, 1812) ; p. 757, egq. (25th June, 1812) ; 
p. 884 (8rd July, 1812). Vide also, with reference to such subjects, his 
remarks on a proposed inquiry into the state of Lancaster Gaol {ibid. 
p. 901 ; 3rd June, 1812) : even while bearing testimony to the good cha- 
racter of the gaoler he thought that a commission might be of service to 
the community. 

VOL. LII. NO. CIV. F 
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wer^^aeh i^ its ton^ bared and branded by his unsparing band. 
Nay^ amidst all these grave topics^ Mr. Brougham^ rather than 
sit silent^ condescended to sneer at the members of a Police 
Soard> or to be jocose upon a leather tax.* His path, however, 
had not, hitherto, been altogether smooth. His sarcasms were 
occafflonally such as to provoke a retort ; but, in spite of these, 
and notwithstanding an itching to mix himself up with quar- 
rels,' he was, upon the whole, forbearing, and tolerant of the 
opinions of others ; and he had been wonderfully successful in 
Qghting his first parliamentary campaign upon honourable terms 
within the walls of St. Stephen^s chapel, as well as before the 
eyes of the public* 

The session closed on the 30th of July, 1812, and, on the 29th 
of September following, Parliament was dissolved.^ In the mean- 

* PlayfulnesB of style was not Mr. Brougham's forte. For example : 
" And of what description of men is it that these boards are composed P — 
of bankrupts, who have turned their backs upon business for a better 
trade ; of lawyers, who give up their practice m Westminster Hall, and 
of lawyers who do not give up their practice, because they have none ; and 
poets — ^yes, poets, — ^not one of them that has not its poet. These boards 
are infinitely better stocked with poets than even the Treasury Bench, 
where there is but one epic poet." — Hans. Pari. Deb. vol. xxiii. p. 950 
(8th July. 1812). 

. ^ When opposing the duty on leather (26th June, 1812 ; Hans. Pari. 
Deb. ibid, p. 783), " In this part of the island," saod he, " everybody 
wears shoes ; and, consequently, the duty on leather is, in fact, a poll-tax ; 
but a poll-tax not on the neadbut the feet." 

^ In a dispute about a point of order which arose between Sir Francis 
Burdett and Sir Matthew Wood, the Speaker having decided in favour of 

aie fcmner, and the latter having thereupon moved that the gallery be 
eared, Mx. Brougham gave notice that ne would continue to move an 
adjournment, so long as Sir M. Wood persisted in excluding strangers.—* 
Hans. Pari. Deb. vol. xx. p. 707 (18th June, 1811). 

^ But on the 20th of June, 1810, he had occasion to complain of a letter 
which he had written to some of his political friends having been surrep- 
titiously obtained and unwarrantably published. Mr. Brougham, it would 
appear, had been slyly giving a pok^ m the dark to the Scottish corporate 
bodies ; which bodies, when pricked, very naturally winced. We use not the 
word " slyly" at random ; for we have a vague notion that he, at one period, 
poked not, Dut tried to tickle an entire bevy of these northern political 
beauties. Did not Mr. Brougham, before he had discovered her rotten- 
ness, wop, though he failed to win, the old dame of Inverkeithing and her 
" weird.sisters P In plainer language, was it not, at one period, the ambi- 
tion of Mr. Brougham to be returned to Parliainent as member for the 
Inverkeithing district of burghs P 

* Vide L<mdon Gazette for Wednesday, 30th September, 1812, which 
contains the proclamation for the dissolution of Parliament. The writs 
of the new Parliament were made returnable on the 24th November, 1812. 
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time Mr. Brougham, who, though perhaps flometimes ignorant of 
his exact position, has never beai suspected of underrating his 
own intellectual powers or exaggerating those of his political 
opponents, must have been perfectly aware that he had boldly 
assumed and valiantly maintained a high rank in the great 
council of the nation. Want of tact he had, no doubt, occa- 
sionally displayed, and still more frequently had he been guilty 
of trespassing upon the patience of the House of CommonsT 
But he had proved himself adequate to a higher warfare than 
political skirmishing : friend and foe now knew that he could 
mingle in the rush of great pitched battles. Instead of ex- 
hausting, as we have already hinted, like the majority of young 
senators, his strength, concentrated for the occasion, upon this 
or that matter of slight or transient interest, he had planted 
his foot on the ramparts of the constitution in defence of the 
mixed monarchy of England. Well might the pupil of Fox 
and Tiemey, the ally of Bomilly, and the assailant of Castle- 
reagh, venture to stand forth the rival, or rather, the generous 
foe of Canning. Mr. Brougham and Mr. Canning had learned 
to respect, though not to dread, each other on the floor of the 
House of Commons ; and the foxmer determined to pursue the 
most accomplished of recent statesmen into his chosen camp 
and challenge him to single combat on his favourite field and 
amidst legions of enthusiastic admirers and friends. The imme- 
diate dissolution of Parliament having been somewhat unex- 
pected there was but little time left to the rival political parties 
to organize their measures for the approaching struggle. To 
Mr. Canning, well known to the constituency of Liverpool, this 
defect was immaterial ; but it was a serious disadvantage to a 
candidate who for the first time appeared to oppose him ; although 
there is no reason for believiug that any antecedent arrange- 
ment could possibly have altered the result of the election. On 
the 5th of October Mr. Brougham made his public entrance into 
the town^ and, on his arrival, took up his abode with Mr. Roscoe, 
— ^a man in all respects worthy to receive such a guest beneath 
his roof. Mr. Gladstone had, on the other hand, the honour of 
offering the hospitalities of his house to Mr. Canning ; who 
arrived in Liverpool on the evening of the 7th of October. 
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About nine o^clock on the morning of the 8th the candidates 
made their appearance on the hustings. The Earl of Sefton and 
Mr« Boscoe spoke strongly in favour of Mr. Brougham. Mr. 
Brougham himself declared that he had no personal enmity 
against any of the candidates and expressed a hope that good 
nature would prevail^ and that each candidate would consent to 
stand upon his individual merits ; and^ when General Gascoyne 
boasted that '^the Gascoynes had represented the borough ^^ 
during a period of 150 years^ Mr. Brougham^ — ^by way^ perhaps, 
of illustrating the advice which he had given, — stepped forward 
and told the electors that it was "high time there should be a 
change.'^ He had discouraged, he avowed, throughout his 
canvas any tendency to speaking of his opponents with disre- 
spect, — ^personally, he esteemed them all. For several days Mr. 
Canning and Mr. Brougham were at the head of the poU, the 
latter being only by a very few votes behind his popular rival. 
The election was carried on with great spirit, and, in its pro- 
gress, recourse was had by both parties to such varying combi- 
nations of strength as appeared necessary i;o meet the exigencies 
which, from day to day, arose to menace defeat. So closely did 
Mr. Brougham push his antagonists that, at one crisis of the 
election, it was thought that one of his opponents must be sacri- 
ficed, and that, by a compromise, his return along with Mr. 
Canning might be secured. On the 16th of October, however. 
General Gascoyne took the lead of Mr. Brougham by no fewer 
than 171 votes. The conduct which he determined to pursue 
was worthy of his discretion and his high sense of honour. 
Having reminded the electors that his opponents were the men 
who had sanctioned the Orders in Council and were pursuing 
the policy of Pitt, he told them that, unless his position on the 
poll were in the course of another day more promising than it 
then happened to be, he would decline to continue the struggle. 
On the 16th of October he stated publicly^ on the hustings that 
the contest had been prolonged beyond the preceding day con- 
trary to his opinion, and only in compliance with the wishes of 
some afiPectionate friends. Having found, however, that there 

> Vide the Times, for 20th October, 1812. 
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was no reasonable hope of the relative position^ of the candidates 
bdng altered^ he could not for a moment think of vexing his 
opponents by wanton and fruitless opposition. Mr. Canning 
gave Mr. Brougham ample credit for his conduct throughout the 
contest^ and remarked that, next to the satisfaction which he 
felt at the manner in which he had been supported, was his 
gratification at the spirit in which he had been opposed. In- 
stead of the ill-humour and enmity, violence and rage, which he 
had been wont to identify with a contested election, he had 
found in his opponents generosity and good feeling : he knew 
them better than he had done before and his friendship for them 
was now stronger. Mr. Canning jumped from the table and 
running up to Mr. Brougham heartily shook hands with him. 
That the friends of Mr. Brougham were anxious for his success, and 
grudged no personal trouble in promoting his views onthisoccasion, 
is beyond all controversy : indeed, they were too sanguine,^ and, of 
course, their disappointment at the result was the more acute. 
Mr. Brougham himself, long afterwards, during his contest, in 
the year 1818, for the representation of Westmorland, admitted 
that his antagonists at Liverpool were men of honourable feeling 
and enlightened minds. To be opposed to a man like Mr. Canning 
he felt to be a high honour, and that to be defeated by him was 
no disgrace. Mr. Canning had taken no undue advantage of 
him, and to his triumph he added the praise that it was won by 
laudable means. No angry feeling had been produced, no 

^ At the close of the election, the poll stood thns : Mr. Canning, 1,631 ; 
General Guscoyne, 1,552 ; Mr. Brougham, 1,131 ; Mr. Creevey, 1,068. 

' '' 1 looked upon his retnm," says Homer, " as certain, and nothing, 
except Eomilly's siniilar disappointment, has given me greater or more 
sincere distress. It is a great public loss not to have Brougham in Par- 
liament : it is rendered greater, by his failing in an attempt to which he 
had been encouraged by the popularily of his eminent services last 
summer ; and what aggravates it as a public misfortune is, that Canning, 
the author of these Orders in Council, should be elected in triumph upon 
the very spot where their ruinous consequences were most severely expe- 
rienced * * * I was made quite happy by your account of the manner 
in which he took leave of the contest when it became hopeless." — Vide 
("Mem. and Corresp. of Francis Homer," vol. ii. pp. 132, 133) a letter 
from Mr. Homer to Mr. Murray, dated 21st October, 1812. " It is clearly 
enough ascertained," says Mr. Homer {iUd,) ** that the real cause of 
Brougham's failure is the indiscretion of having joined Creevey with him 
and attempted to carry both members in the popular interest." 
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reason for complaint on either side had been given. Mr» Can- 
ning and Mr. Brougham met as friends at the commencement 
of the struggle^ and^ at its close^ they parted with mutual good-' 
will and congratulations at the manner in which the contest had 
been conducted. 

A man of sanguine temperament^ as Mr. Brougham had ever 
been^ must^ instead of grounds for despondency^ have found ia 
the recollections of this political struggle^ many reasons for 
exultation and hope. He continued^ therefore^ as we have seen, 
to devote himself assiduously, and not without a considerable 
degree of success to the labours of his profession, and to the 
prosecution of those private studies in science and literature upon 
which public men of Mr. Brougham's stamp delight occasionally 
to fall back and repose. Above all, the topic of education — ^its 
true object as well as tlie principles, theoretical and practical, by 
adherence to which its great end might be attained — was even 
at this comparatively early period beginning to attract and fix 
the attention of his philosophic mind. Circumstances happened 
to facilitate his inquiries and to augment the amount of his 
materials for future reasonings upon that subject ; for, having in 
the autumn of the year 1816, we believe, proceeded to the con- 
tinent on business of importance connected with the unhappy 
position of the Princess of Wales, he seized the opportunity thus 
presented of visiting the educational establishments of Pellenberg* 

* There are many pamphlets on this subject. We may, for instance, 
refer the reader to a little work published by Messrs. Saunders and Otley, 
in the year 1830, under the title of, " What De Fellenberg has done for 
Education P " Hofwvl, the name of his institution, was situated in a valley 
about three leagues from the town of Berne, in Switzerland, and consisted 
of a number of distinct buildings, surrounded by an estate of about 250 
acres. M. De Fellenberg contemplated an improvement of the condition 
and character of all classes of men by means of an education adapted to 
their respective wants ; in other words, the object to which he devoted 
forty years of experimental labours was a practical solution of the question, 
whether it be possible to form the human character by early discipline and 
instruction P to direct the motives, feelings, and passions into a proper 
channel P to plant in the mind such ^ood moral and religious principles 
as should generate corresponding habits of action P His institution con- 
sisted of several schools, each having its own distinct object in view. A 
school for girls, adapted, on a simils^ principle to that for tiie boys, to the 
sex became very soon extinct. The foimder met with much opposition 
even from his own feUow-countrymen in the prosecution of his philan- 
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and Pestalozzi^ atHofwyl and Yverdun^ and so througli personal 
observation and private conference^ becoming acquainted with a 
system which was then commanding attention in varions parts 
of Europe. Mr. Horner^ however, took a correct view of the 
character of his friend when, alluding to the result of the election 
at Liverpool, he predicted that Mr. Brougham would not '' quit 
politics even for the time he was out of Parliament.^* He con- 
tinued to be, in all respects, the same body though moving in a 
different orbit. His predominant tastes and his favoiuite 
associates were all political. Accordingly, after the lapse of an 
interval longer, perhaps, and more irksome than he had antici- 
pated, he once more sought succour from aristocratic influence 
and refuge in a rotten borough. On the 24th of July, 1815, he 
was returned member for Winchelsea ; and so mutual was the 
attachment which gradually grew up between the member and 
the mistress that on all fiiture occasions when, having aspired 
to the hand of dames of richer dowry, his advances were repelled, 
he gladly returned to his old love and gratefully resigned him- 
self to the cheaper and closer, though not purer, embraces 
of the sorceress of Winchelsea. In her service was spent the 
busiest and brightest period of his parliamentary career. If the 
intelligence, the toils, and the public triumphs of a representative 

thropic plans.*- Fu2e a clear though short account of the establidbaient, 
inserted in the ** Penny Cyclopedia," vol. xiL p. 269. 

^ Pestalozzi, too, conceiving that the end of all real education is so to 
prepare the mind in yonth that in manhood it may easily adapt itself to 
the particniar sitoation in which it may be called nnon to act, applied him* 
self to the imparting of snch knowledge to the yontmiil mind, and infusine 
into it snch ideas as should tnm it habitually towards the attainment oi 
the end of hnmon existence^rHiteady moral progression — ^a striving after 
perfection — as essential to happiness. The seat of the well-known school 
of Pestalozzi was Yverdun, a small town in the Swiss Canton of the Vaud, 
at the southern extremity of the lake of Neufchatel, where the Orbe flows 
into the lake. It is thirty-dght miles W.S.W. of Berne, and forty-eight 
miles N.N.E. of Geneva. It is an exquisitely beautiful spot. The roads 
leading to it form alleys of trees for a considerable distance from the 
gates. Yverdun can also boast of a public library, with a collection of 
specimens of natural history and Boman antiquities. It is of some note 
for painting. 

In connection with this subject, we may refer to a " Short Account of 
the System pursued in the Pestalozzian Academy, South Lambeth : '* 
Lond. 1826. Comjp. "Letters on Early Education," addressed to J. H. 
Greeves, Esq., by Pestalozzi : Lond. 1827. These " Letters" are extremely 
interesting, as marking the development of the infant mind. 
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reflect honour upon the elective body which has chosen him 
as the guardian of its interests^ never had constituents greater 
reason than those of Winchelsea to be proud of the senator to 
whose intrepidity and power they confided the defence of all 
their rights and privileges. 

(To be concluded in our next) 



aet. II.— on the source of the maritime lien. 

rj some former papers in this Magazine^ an attempt was 
made to elucidate and define the peculiar properties of that 
jus ad rem called the maritime lien^ such as they exist in the 
theory of English law.* But although a reference was made to 
Rome as the undoubted parent of that lien^ the writer of those 
papers did not point out the textual sources from which a legal 
principle^ so remote as that is from all native forms^ at the same 
time that it is so refined and equitable in its idea^ and so bene- 
ficial in its operation^ has been imported into the juridical system 
ci this country. This explanation we propose to give. 

The laws of every nation^ even in the earliest stages of its 
civilization^ have ever upheld acts coming within the strict and 
literal sense of hypothecation — acts wherein the express agree- 
ment of an owner binds property to the performance of a 
pecuniary engagement. Mortgages and bottomry-bonds are 
familiar instances amongst ourselves of such a principle. But 
the Imperial Law went further : it gave to many acts the effect 
of an implied hypothecation^ corporally binding a res, though no 
words of convention and obligation had been expressed, and no 
possession had passed ; thus itself protecting the interests of a 
creditor whose innocent negligence had failed to obtain for him- 
self a due guarantee.^ 

* Vol. xlviii. p. 211, and vol. xlix. p. 143. 

» Dig. lib. 20, tit. 2; lib. 13, tit. 7, § 9. This is the tacit hypotheca. 
Pignus and hypotheca are often used indiscriminately in the Homan law 
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This species of debt was called hypotheea tacita, or an unex- 
pressed hypothecation. Debts of such a quality were separated 
from the general body of liabilities^ and were elevated into a 
distinct dass, some of them affecting the whole^ while others 
affected specific portions only, of the debtor's estate ; and all 
personal actions yielded the supremacy to them.^ 

For such a distinction, it is obvious that a moral superiority 
in the nature of the debt could be the only foundation; and 
accordingly we find that debts which concern the general 
interests of humanity — such as funeral expenses — -were by the 
operation of law made a diarge upon the entire estate of the 
deceased, the same as if an actual hypothecation in that respect 
had taken place.^ 

By a like principle of monl right, the landlord oi a farm let 
to a tenant, had a specific charge upon its crops, and excluded 
all other creditorB from participating in fruits which his property 
had caQed into existence.^ 

So also the landlcMrd of a town house had a lien on his tenant's 
tnoeda et illata (or furniture), hy a species of compensation for 
the use which the tenant had had of the habitation.^ 

Another application of the same equity gave a lien upon a 
specific r€9 in cases where the creditor had lent the debtor the 

(Cfer Calvini Lex. Jurid.). Strictly speaking, there was this practical 
difference between them : in the former, the creditor had possession of the 
reg, with a legal interest or charge upon it ; in the other, he had the legal 
interest or clwrge only, without the possession $ but this made very little 
real difference, as the Courts would always enable him, when necessary, ta 
obtain nossession of the res by vindication. 

* Coa. hb. 8, tit. 18, s. 9. " Eos qui acceperunt pignora, cum in rem 
actionem habent, privilegiis omnibus quae personaubus actionibus com- 
petunt, prseferri constat." 

^ Dig. hb. 2, tit. 7, s. 4&. " Impensa funezis semper ex hcBreditate 
deducitur, qus etiam omne creditum solet prsecedere, cum bona solTendo 
non sint." 

. ^ Di^. lib. 20, tit. 2, s. 7. ** In prssdiis rustieis fructus, qui ibi naseuntur, 
tietcite mtelliguntur pignori esse domino fundi locati, etiamsi nominatim 
id non convenerit.V 

^ Big. lib. 20, tit. 2, ss. 4, 6 ; ibid. s. 3. The sense of justice which per- 
vades Eoman law made a lodger liaUe only for his own hire to the superior 
landlord ; and for that only when he had not paid his own immediate 
landlord. Dig. lib. 13, tit. 7, s. 11. " Plane in eum dum taxat summam 
inreota mea et illata tenebuntur, in qusm coBuaculum conduxi. Non enim 
credibile est hoc conrenisse, ut ad uniyersam pensionem insulse firivola mea 
tenerentur." 

VOL. Lii. NO. civ. G 
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money required^ either to buy it or to restore and improve it. 
Accordingly^ where a creditor had advanced to bis debtor the 
purchase-money of a house afterwards bought by the latter^ or 
had either^ as a tradesman^ repaired or rebuilt it, or had paid the 
builder or contractor his bill for so doing/ such creditor was 
considered to liave lent or expended his money sidf hypothecd, 
and the law stepped in to his assistance, and^ by giving him in 
each case an hypothecal charge upon that specific res which his 
own money had in the one case made the debtor's property, and 
in the other cases had given to it an accretion of value, pre- 
vented concurrent creditors firom reaping an unmerited advan- 
tage at his expense, and firom deriving a profit througli his loss. 

The aforegoing remarks will have been sufficient to show the 
existence, amongst the Romans, in integrity and expansion, of 
that principle of a secret interest in a thing, unevidenced by 
written title, such as we have only in a partial and firagmen* 
tary form, viz., in the Admiralty ; in which Court all the debts 
and demands suable, with the exception oi bottomry and damage, 
come strictly within the definition of that tacit hypothec which 
we last instanced. 

It appears sufficiently clear, without the dreary necessity of 
going into the archaeology of the Court, that the Admiralty on 
its creation (at whatsoever epoch that occurred), was empowered 
and directed to determine its peculiar questions according to the 
principles of the Civil Law. Under these circumstances, it found 
no difficulty in classifying the debts and plaints, submitted to its 
decision, under the head of hypothecal charges, express or tacit.^ 

* Die. lib. 20,l;it. 2, s. 1. " Pignus insulss creditori datum, qui pecu- 
niam ob lestitalionem aedificii extmendi mutuam dedit Ad earn quoque 
pertinebit qui redemptori, domino mandante, nummos mimstravit." 

^ The curious reader, who has cast his eyes over the miserable compila- 
tion which passes bv the name of Gierke's Praxis, must have been sur- 
prised at the total silence observed bv that jejune writer upon the subject 
of the hypothec or maritime Hen. Tnere is (strange to say) in that sin- 
rnlar book no allusion whatever to such a principle of law. The arrest of 
we debtor's n^oods is mentioned in such terms, as show that, accor^g 
to the writer's views, arrest was no other than a distress made in order 
to compel the appearance of the owner, not the legal enforcement of an 
l^fpot^a. The proceeding by arrest of the defendant's person is laid 
down as the onlv strict form of procedure, the other being exceptional 
and applicable solely to those cases where the defendant, by absconding. 
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Bottomry came clearly under the one, and wages, salvage, 
towage, and pilotage, as clearly came under the other head, 
inasmuch as services had been actuaUy performed to the ship 
and cargo. 

But the Admiralty must have felt some difficulty, when the 
ground was new and unbroken, in making damage a hypothec 
upon the wrong-doing vessel and her fireight. 

By the Boman law damage arising from the collision of 
vessels at sea, gave the right only of a personal action, as in the 
case of any other dammtm,^ 

The Admiralty, however, whilst it retained the personal lia- 
bility of the owner and master of the res by the instrumentality 
of which the injury had been done, at the same time extended 
the obligatio to the res itself; thus enlarging the bounds of the 
hypotheca in a manner that the Romans, if they had been a 
maritime and commercial people, would have appreciated and 
admired* The propriety of the mode equalled the adequacy of 
the means of satisfaction which the imposition of the obligatia 
upon the wrong-doer's vessel afforded. 

The Admiralty having thus adopted the hypothecal idea as 
the rule of its proceeding, applied to it the principles which 
i*egulated it in the Civil Law. 

The properties of the English maritime lien have been ex- 
plained at some length in the papers to which we referred, and 
those properties of the hypothec only which correspond to them 
need explication. ^ 

Like the lien, the hypothec was unaffected by the vicissitudes 
of the res obligata. Into whosesoever hands the latter passed, 

has rendered a personal suit impraoticable. It is absolntely incredible 
tiiat this could ever have been the state of the law in that writer's sap* 
posed age (viz., tiie reign of Elizabeth), it bein^ inconsistent with the fact, 
that the Civil Law was the fountain of the Admiraltv jurisprudence, and 
also, that from the time of the Commonwealth, the nypotheoal principle 
has been applied by the Court, without a doubt on its own part, or a 
question on the part of others. 

> Dig. lib. 9, tit. 2, s. 29. " Si navis tua impacta in meam scadbam, 
damnum mihi dedit, qu»situm est, quso actio mihi competent P Et ait 
Proculus, si in potestate nautarum niit, ne id accident, et culpa eorum 
factum' sit, Lege Aquili^ cum nautis agendum," etc. It must have been 
in allusion to this that the Eeporter (in the Volant) made Dr. Lushington 
observe : " Damage confers no lien upon the ship " (1 W. Bob. 387). 
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hy a Yoluntary sale or assignment of the debtor^ the creditor 
being unsatisfied^ had a right to follow it; for that sale^ being 
made without the consent of the creditor, only transferred the 
ownership with the burthen of the same obligation.^ 

The Admiralty has admitted an exception to this rule in the 
case of cargo. The hypothec upon that is enforced so long 
only as it continues to appertain to the owner whose property 
it was at the time of the creation of the lien. But if it has been 
subsequently sold and delivered to other persons, the Admiralty, 
from reasons of policy, or from the impossibility of detecting and 
identifying it after its dispersion and change, considers the lien 
to be obliterated, or at least so treats it, and only assists the 
suitor by a personal proceeding i^inst the original owner.* 

A sale at the instance of the creditor had the effect of releas- 
ing the res from all incumbrances,* — ^his own and others'.* 

Should the creditor have consented to the sale of the res, he 
was held to have lost his hypothec, provided, however, that 
consent was an act done by him, explicitly showing know- 
ledge of the approaching sale, and an intention on his part to 
fiirther it.* 

By the English law, consent freely given and clearly expressed 
would be equally a bar^ by the rule *' volenti nan fit injuria.^* 
The case of the Repulse established only that mere privity or 

' Dig. lib. 13, tit. 7, a. 18. '< Si fimdiui pignoratos venierit, manere 
causam pignoris ; quia cum sua oaus& fundus transeat," etc. Cod. lib. 8, 
tit. 28, 8. 12. " Si debitor rem tibi jure pignoris obligatam, te non consen- 
tiente distraxit, dominium cum sua cau8& transtulit ad-emptorem.^ Cod. 
lib. 8, tit 26, 8. 10, "Ees pimoris hypothec»ve jure creditoribus 
obnoxias, citra consensum eomm debitores alienantes, prs^edentem non 
disBolvimt obligationem." 

^ If a valuable portion of a carffo could be traced and identified, however 
(e. g, the Koh-i-noor), it cannot be supposed but that the hypothec would 
attach. 

^ Dig. lib. 20, tit. 5, s. 13. " Creditor qui jure suo pignus distraxit, 
jus suum cedere debet." 

^ Cod. lib. 8, tit. 20, s. 1. *' Si vendidiaset qui ante pignus aocepit, 
persecutio tibi hypothecaria superesse non posset, etc. 

* Dig. lib. 20, tit. 6, s. 7. " Si consensit venditioni creditor, liberatur 
hypotheca." Ibid, s. 8. ** Non videtur autem consensisse creditor si* 
sciente eo debitor rem vendiderit, cum ideo passus est venire, quod sciebat 
ubique sibi durare. Sed si subscripserit forte in tabulis emptionis, con- 
sensisse videtur, nisi manifeste appareat deceptum esse. Quod obser- 
vari oportet et si sine scriptis consenserit." 
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knowledge of an intended sale^ and at most a non-diaaent^ oonld 
not operate as such.^ 

This leads ua to a consideration of the modes by which the 
hypothec was extingiiished and satisfied ; and we shall find that 
the same mles which regulate the Hen in these respects were 
originally applied to its Soman prototype. 
. Simple payment and satisfaction (or something in Ueu of, 
and^ in the creditor's estimation, eqiUTalent to payment) were 
the only modes of exonerating the ree obligata^ 

Bat though the debt were paid, it did not follow that the 
hypothec would be released; for ii^ at the same time, interest and 
costs were due and left unpaid, the hypothec endured until they 
were discharged also.^ This is true of the maritime Ueu. 

If the hypothec bound many res, none of them were released 
until the whole debt was paid.^ So in our English maritime law, a 
ship, cargo, and freight, however sufficient each of them may sepa- 
rately be for the payment of the debt, are all liable as a security 
to the debtor,^ until full payment has been actually made. 

If the res oUigata were lost, the hypothec became extin- 
guished also.^ So no action lies in the Admiralty in support of 
a lien, where the ship has disappeared from existence. 

If the personal security of bondsmen were given and accepted 
in lieu (^payment, the hypothec was held to be satisfied.*^ This 

' 4 Notes of Oases, 172. 

^ Dig. lib. 20, tit. 6, a. 6. " Item liberator pignna, give aolatmn eat 
debitmn, sive eo nomine satiBfactam eat." Diff. lib. 13, tit. 7, s. 9. " Sa- 
tiafactom antem aocipimus quemadmodmn y^nit creditor, licet non ait 
aolutomi aive aliia pignoribua aibi cavere voluit, nt ab hoc, recedat ; aive 
fidejuaaoribiia, aive reo dato, aive pretio aliquo, vel nnda conventione 
naadtor pi^oratitia actio ; et ^eneraliter dicendnm erit, qnotiea recedere 
voloit creditor a pignore, viden ei satiafactom, ai ut ipae voluit aibi cavit, 
licet in hoc deceptua ait." 

' Dig. lib. 10, tit. 2, a. 14. " Nisi tmiveraum quod debetor offeretur, 
jure pignoa creditor vendere poteat." Cod. lib. 8, tit. 29, a. 2. '* Nam ai 
vel modicum de aorte, vel uauna ii^debito peraeveret, diatractio rei obligatsB 
non poteat impediri." Dig. Hb. 13, tit. 7, a. 8. " Com pignua ex pactione 
venire poteat^ non aolum ob aortem non aolutam vemre poterit, aed ob 
cffitera quoque, veluti nauraa et quse in id impenaa sunt." 

* Di^. lib. 20, tit. 1, a. 19. " Qui pignori plurea rea accepit, non oogitnr 
iinam hberare, niai accepto universo quantum debetur." 

^ Bomwarte, 7 Notea of Caaea, Supp. 55. 

* Dig. lib. 20, tit. 6, a. 8. " Sicut re corporali eztincta, ita et uaufructu 
extincto pignua vel hypotheca perit.'* 

' Vide ante, in note. 
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is the every-day praddoe of the Admiralty on taking bail to its 

actions in rem. 

If a novatioy or firesh security^ of the like or different nature^ 

were substituted with the consent of the creditor, the same legal 

satisfaction was effected.^ So in the Admiralty it was held, 

where a mate of a vessel had been tendered his full wages in 

cash, but (as he was desirous of remitting money to England) , 

the ship's agent at Calcutta had given him a bill for part of 

them on the owners in London, who became bankrupts, and re* 

fused payment, the Court held that the man had accepted a 

novatio, or new security, which released the lien : for the Court 

said — 

*' It is pleaded that this man might have taken his wages at Cal* 
eutta, but that, instead of the money, he preferred a bill of exchaDge, 
as an accommodation to himself: he then made his election, and 
must stand by the risk.*'^ 

In all these points, we find in the Roman hypothec a perfect 
correspondence with the rules of our own Admiralty in regard 
to the maritime lien. 

But the resemblance is still more close and exact when we 
consider the application of that surprising iuversion of rule 
under which competing liens are classified and arranged in the 
Admiralty. 

When the claims of hypothecal creditors against the same res 
met and clashed with each other, it would be obvious that some 
principle of preference was required to be elaborated by the law. 
The principle of that preference, which the Romans called privi' 
kgium, was established upon a similar basis to that which had 
constituted the hypothec itself: as that appropriated to itself a 
preference over debts otherwise constituted, on the ground of 
benefit to the res ; so the hypothec, which had Qpnferred the 
latest benefit, asstimed the superiority over all earlier incum- 
brances. For as such a creditor's loan enured to preserve the 
thing in being for the common benefit of proprietor and cre- 
ditors, it became, as it were, that creditor's own property to the 

^ Dig. lib. 13, tit. 7, s. 11. "Novata autem debiti obligatio pignus 
perimit." Dig. lib. 46, tit. 2, s. 18. " Novatione legitime facto, liberantur 
hypothecaB." 

3 William Money, 2 Hagg. Ad. Eep. 136. 
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extent of the value which he had laid out upon it. ^^ Salvam 
fedt toiins pignoris causam/^^ 

This may be clearly exemplified firom the Roman law* Money 
lent and expended for the purchase of a house^ was^ as we hare 
seen^ a hypothec upon that house ; but the costs of subsequent 
repairs, or money afterwards lent and expended upon repairing 
it, gave to the creditor, as in equity it ought, b, privileffium, or 
preference over the other hypothecary creditors. 

Along with the hypotheca, the Admiralty borrowed also the 
proceeding in rem to enforce it. This was the actio hypothecaria, 
or hypothecce persecution of the Romans, — ^a process identical 
with the rei vindication being a direct action in rem corporalem, 
analogously to that by which a party pursued or claimed what 
was more strictly his own property. The hypothecal proceed- 
ing was, therefore, also (and more frequently) called a vindi- 
catio.^ 

The creditor who had a hypothec, in the first instance, pursued 
tiie thing, and if the dominiis did not appear, or had no legal bar 
to propose, the possession of it was adjudged to him by the prases 
provincuB.^ The creditor could not take possession of the res 
out of the debtor's hands by his own authority. If the owner 
did not appear, the Roman judge, whilst decreeing xK>ssession of 

^ Dig. lib. 42, tit. 5, s. 32. " Friyilegia non tempore sestimantur, sed ex 
csansa. Ibid. ]ih. 20, tit. 4, 8. 6. "Interdum posterior potior est priori. 
Ut puta ; si in rem istam conBervandam impensum est, quod sequens 
cremdit. Yeluti si navis fiiit obligata, et ad armandam earn rem et refi- 
dendam ego credidero." Ibid, s. 6. " Huius enim pecunia salvam fecit 
totias pignoris caosam, quod potent quis admittere, et si in cibaria nau- 
taram merit creditom, sine qmbns navis salva pervenire non poterit. Item 
si quia in meroes sibi obligates crediderit, yel ut salveB fiant, vel ut naulum 
exsolvatur, potentior erit, licet posterior sit." The pregnant text (salvam 
fecit, &c.) has been pointed out by Mr. Serjeant bhee in his admirable 
wwk on Shipping (9th edit. 1854, pp. 133, 546), but the sterner require- 
ments of his great task have not of course permitted him to deviate 
further into the regions of Eoman antiquity. 

« Instit. lib. 4, tit. 6, s. 4, Ac. ; Cod. fib. 8, tit. 14, s. 18. 

^ Cod. lib. 8, tit. 28, s. 14. ** Si in hoc, quod jure tibi debetur, satis- 
faetom non fuerit, debitoribus res obliffataa tenentibus, aditus prceses 
proTinci» tibi distrahendi facultatem jubebit fieri." Ibid, tit. 14, s. 3. 
^'Creditores qui non reddita sibi pecunia conventionis legem ingressi, 
possessionum exercent, vim quidem facere non videntur : attamen auctori- 
tate prsssidis possessionem adipisci debent." Ibid. lib. 4, tit. 2^ s. 11. 
*' Nee creditor citra oonyentionem, yel prsesidalem jussionem, debiti caus& 
res debitoris arbitrio suo auferre potest." 
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the ret to the areditor^ ceserved tlie principal question ; or^ in 
other words, gave no judgment on the merits of ihecase.^ 

This is much the same proceeding as that which the Admi- 
ralty uses. In that Court, in the cases where the owner does 
not appear to the warrant whidi has arrested his property, the 
plaintiff obtains no decree upon the merits (or principal ques- 
tion),, but he k merely and sdely decreed to be put into posses- 
sion of the res by the primum decretum/^ as a first step towards 
di4>ossessing the owner of his property.^ This proceeding the 
Court subsequently follows up by a sale of the res, and by 
making payment to the debtor of his debt out of the proceeds of 
such sale. But it is otherwise where the owner appears^ though 
without bailing the res. Here the plaintiff, as the case is con-^ 
tested on its merits, obtains a decree, and the res is condemned; 
By the Roman law, the plaintiff might, as in our own, give up his 
right of an hypothecal action, and content himself with personal 
proceedings against the dominus rei,* 

But there is a peculiarity in Admiralty practice which the 
Bomans do not appear to have attained. It would seem by that 
practice, that a plaintiff may take proceedings in rem and in per ^ 
sonam at the same time and in the same action, though it admits 
of doubt how far this is legal.^ 

With greater appearance of law, a late Judge of the Admi- 
ralty, in a case where there was a deficiency on the part of the 

^ A rescript of Constaatine (Cod. lib. 3, tit. 19^ 8. 2) directs that, on the 
domifiMs possessionis not ap]^earing on citation, the "judex negotinm siun- 
matim diBcntienB, in possessionem remm actorem mitti non differet, omni 
aUeffatione absenti de principali quffistione servata." 

' Brown's Civil Law, vol. li. pp. 22, 23. 

^ This act of dispossession is thus commented upon by Lord StowdUl 
(Tobago, C. Bob. 222) : " The pi&rson advancing money or bonds of this 
nature (i.e. bottomry) acquires by that act no property in the vessel ; he 
aeqaires the^W in rem, but not the jus in re, until it has been converted 
and appropnated by the final process of a court of justice. The property 
of the vessel continues in the former proprietor, who has given a right 
of action against it, but nothing more." 

* Cod. lib. 8, tit. 14, s. 8. Hope, 3 C. Bob. 216, and Trelawnv, 216, 
in note ; Meg Merrilies, 3 Hagg. 346. But see also Eapid, ibid, 422. 

' The JFormulare Instrumentorum, or collection of processes in the Ad* 
miralty Court, printed \mder the direction of Sir James Marriott (1802), 
gives the form of an action against the ship and the master. Browne 
(vol. ii. p. 154, and in note) speaks of a similar action, and also of an action 
against the ship and owner. 
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oondemned Teasel to satisfy the amount of the damage and los^ 
issued and enforced a monition against the master and part owner^ 
who had defended the action^ to pay the difiference between the 
Talue of the res and freight, and the damage done^ he being re- 
sponsible for the full amount of damage under the statute.^ 

The present Judge of the Admiralty has since overruled this 
decision, holding, that where the warrant is against the ship, the 
owners are only called upon to answer with respect to any right, 
title, or interest they have in the vessel; and when they appear, 
they intervene for their interest in the vessel, and no further.' 
He has also said, '^ To render the master, — ^being a part owner, 
and being guilty of neglect or privy to misconduct, — ^responsible^' 
(i. e, personally, beyond the value of the ship and freight), " you 
must sue him as master in the first instance ; or perhaps you 
might sue him as part owner/' 

It seems, therefore, that, by the law of the Admiralty, though 
the real and personal actions may be conjoined in one, a per- 
sonal proceeding may not be engrafted on an action in rem. 



Abt. III.— THE- INNS OF COURT COMMISSION. 

rj the month of February, a.d. 1854, that independent 
bantling of the Law Amendment Society, which, though 
paid, fed> and maintained by it, does not belong to it, and is ite 
oracle, but not its organ, put forth the following pungent, and 
we must in candour admit, on the whole, sensible remarks on 
the Inns of Court : — 

" The prospects of Legal Education are very gloomy, so far as the 
Inns of Court are concerned. So long as nothing was done, or 
attempted to be done, to remedy the astonishing state of things 

> Triune, 3 Hagg. Adm. B. 114. 

« Hope, 1 W. Bob. 168 } and Volant, 1 Notes of Caaea, 609. 
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wbich depraved custom and inveterate spirit of obstruction had per- 
petuated in those learned societies, it was not unreasonable to hope 
that a tardy sense of broken trusts and misappropriated resources 
would force upon the Benchers a reform, the necessity of which it 
seems impossible to deny. These anticipations have not been wholly 
disappointed. Change there has been, but such change as afforcCs 
little hope of substantial improvement, while it perplexes the subject 
with a multitude of details and alterations, and affords an endless, 
and we are afraid not wholly unwelcome or unforeseen, array of 
excuses and palliations. If the Inns of Court are accused of granting 
degrees, without satisfying themselves that the aspirants have any 
qualification for them, the answer is now ready, that an examination 
has been established ; and it is easy to suppress the fact, that the 
examination is voluntary, and therefore in no respect tends to remedy 
the abuse complained of. So, if the lack of legal instruction be 
observed, it is easy to answer, that professors have been appointed, 
suppressing the truth that the persons selected are of little emi- 
nence, and that all candidates who showed a wish for Law Eeform or 
improvement have been carefully excluded* — [Was not J. G. PhiUi- 
more among them ?] The mass of mankind judges of things in the 
gross by a coarse and simple standard. In questions like these, 
which, however important, do not immediately affect the material 
interests of any large body of the public, to perplex their discussion, 
and render it intricate, is, in general, to secure their existing abuses 
in tenure. Puzzle and command is the motto of such tacticians ; 
and we sadly fear that the cause of Legal Education, to be carried on 
by the funds appropriated to its service, in what was once the Uni- 
versity of the Common Law, must wait till some one shall arise who, 
taking a bold and comprehensive view of the whole subject, shall 
treat Legal Education, not as an isolated question, but as a part of 
the larger vnquvn/f one day to he instituted into the FLAGBAiirT mal- 

TBBSATION AND MISAFPfiOFBIATIOIf OF THE LABGE FUIfUS entrusted 
to the FAITHLESS UAKDS OF THE BeITCHEBS OF THE InKS OF COUBT. 

" Under these discouragements and uncertainties, we gladly hail 
any ray of light that breaks through the darkness, come it from what 
quarter it may." 

It is devoutly to be hoped that the gloom which overshadows 
the prospect of Legal Education is^ at lengthy about to be dis- 
pelled. The ray of light which the Law Amendment Society 
is prepared to hail, come from what quarter it may, comes, in 
great measure, strange to say, from the " faithless Benchers '^ 
themselves, who are, according to the oracle of that society, 
themsdves the '^ teterrima causa belli '^ In fact, the personnel 
of the new Commission proclaims that the reform of the Inns 
of Court is to be conducted, like that of the Universities, on the 
sage assumption that the governing body are not only the fittest 
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persons to ascertain their own abuses^ but also to correct their 
own misgoyemment^ and check the '^ flagrant malversation and 
misappropriation of the large funds entrusted to their own 
faithless hands/^ which the Law Review charges against them. 
'^ Puzzle and command '^ being the motto of such ''tacticians^'' 
according to the Law Amendment Society of 1858^ of course, 
the unsophisticated reader will open the next number of its inde- 
pendent Remew, in the full expectation of finding an indignant 
protest against so manifest a device for hoodwinking the truth, 
baffling all effectual purgation^ and rendering the inquiry a 
farce ! Poor deluded soul ! He will look in vain for anything 
of the kind. His simplicity must be illumined. In the midst 
of a phalanx of Benchers^ past^ present^ and future, on the 
Commission, they have had the sagacity to pop in canny Jamie 
Stewart, the magnus Apollo of the ''Amendment Society/' and 
sole proprietor and editor of the Review J li 

Here is the caste of the dramatis persontB ; and vastly comic, 
assuredly, is the interpolation of Jamie among the faithless 
Benchers, at whose devoted heads he had hurl^ his choicest 
editorial anathemas. Does any one for a moment doubt that 
"the ray of light" has now brok^i "through the dfirkness? " 
or that it will be " heartily hiuled" by the enli^tened " society" 
who sit at the foot of the Scottish Gamaliel ? And now that 
it is come to pass that he himself is the Aurora of reform who 
is to arise and chase away the darkness, — doubtless the Magi 
who bow down and worship the brazen image that Nebuchad- 
nezzar the king has set up in Begent-street, are anxiously 
expecting " the bold, comprehensive view of the whole subject," 
which shall place Legal Education on its broadest basis, and 
49trike dismay into the souls of the corrupt magnates of the Inns 
of Court. If this pleasant expectation exist, time will very shortly 
dispel it. If there had been the slightest sincerity in the desire 
to do the work effectually, the administrators of the alleged abuses 
and their fidends were the last persons who would have been 
chosen to compose the majority of the reformers. If there bad 
been the least prospect of a faithftd maintenance of this crusade 
so boldly begun by the Gracchi of Regent-street, would Cerberus 
have swallowed his ^o/??— would the indignant and independent 
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editor^ wielding his thunders £rom his -solitary throne^ hare been 
so easily transmuted into the royal Commissioner without a 
vestige of actual power to carry out a fraction of the work he 
has exhausted all his eloquence to prove indispensable to its 
usefulness ? Here is the list : Y. C. Wood^ Mr. Justice Cole* 
ridge^ Rt. Hon. Joseph Napier^ the Attorney and Solicitor- 
General, Sir G. T. Parry, J. G. S. Lefevre, Esq., H. S. Keating, 
Esq., Thos. Gieenwood, Esq., James Stewart, Esq., and Germain 
Lavie, Esq. 

Respectable names, doubtless; but of men, with but two ex* 
ceptions, who are either the actual administrators inured. to, or 
owing dutiful allegiance to, the present dynasty and system. 
A more upright and excellent judge than Mr. Justice Coleridge 
does not exist, but he is a Bencher himself, and is far removed 
from the class who require enlarged facilities for legal studies. 
If the Inns of Court were designed as lounges for the monied 
members of the profession, and (like quasi fellowships) as lux- 
urious berths for Queen^s Counsel, the matter would be different, 
and the commission would have been suitable to its purpose, — 
that of maintaining the present system, with some slight modifi- 
cations, on its old basis. We apprehend this to be all that we 
can reasonably anticipate frt)m the men named. Had an effec- 
tual reform been intended. Sir. J. Napier's motion for a Com- 
mittee of the House of Commons would not have been burked 
by a communication from the Lord Chancellor, to the effect 
that Gov^nment would take the matter into its hands. If 
a searching inquiry into the marrow of the matter were intended, 
men like Sir James Graham or Mr. Henley would not have 
been excluded. 

The great question is, how far this Commission is likely to 
solve the one problem alone of paramount importance, namely, 
how the fdnds of the Inns can be best applied to any rational 
purpose for the real benefit of those to whose use the Inns 
themselves are appropriated? These questions [are, of course, 
involved in this inquiry ; — ^first, what is the amount of the 
funds? — ^how do they arise? — how are they spent? — ^and how 
ought they to be spent ? 

The amoimt of the annual income of the Inns is probably 
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exaggerated by public rumour^ but can scarcely be less than 
iSSO^OOO per annum. It arises cbiefly from the rent of cliam-i 
bers. Now these chambers are designed for the use of students 
and members of the profession. They are for the conyenience 
and for the promotion of the study and practice of the law ; and 
they have been used and administered with the sole object and 
for the exdusiTe purpose of filling the coffers of the Inns. That 
which was clearly intended for the benefit of the profession has 
been used as a matter of commerce. The chambers in the chief 
Inns are let at exorbitant rents, solely for the purpose of 
swelling the revenue. Those whicn have been retained by the 
Benchers are^ it is true, let only to members of the Inn; but 
as any one hitherto has been a member of an Inn who entered 
himself thereat, paid its fees, and ate its dinners,^ it is no 
exaggeration of the truth to say, that the only necessary con- 
dition of having chambers is that of ability to pay a rent for 
them, varying from 100 to 400 per cent, above their intrinsic 
value; 

How is the large revenue thus raised applied by the Benchers f 
— ^in maintaining the buildings, paying the officers, supplying 
the libraries, giving themselves excellent dinners and the best 
chambers, besides paying the balance due on those of the 
students and barristers. The lectures and reading have been 
till lately little more than nominal, and at no time were worthy 
to be called a part or parcel of a legal education. 

Now let us glance at the original trusts under which the 
Benchers, past and present, held and hold this property. 

" In the 6th year of the reign of James the First the whole of the 
buildings of the two Temples were granted by letters-patent, bearing 
date at Westminster, 13tQ August, by the name of Maapicia et capi- 
talia messttagia cognita per nomen de le Inner Temple et /^Middle 
Temple sive Nbvi TempU, London, to Sir Julius Caesar, Knigbt, then 
chancellor and under-treasurer of the exchequer; Sir Henry Montague, 
Knight, Eecorder of London; William Towse and Bichard Duston, 
Esqs., treasurers of the said Inns of Court ; and Sir John Boyse, 
Knight, Andrew Grey, Thomas Farmer, Ealph Eadcliff, and others, 
Esqs., then Benchers of these houses ; to have akd to hold the 
said mansions, with the gardens, &c., and appurtenances, unto the 
said Sir Julius CsBsar, Sir Henry Montague, and the rest above meur 

^ Even this agreeable oontiugent is not at all imperative. 
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tioned, their heirs and assigns for ever, for lodgingy reception^ and 
education of the professors and students of the laws of this realm^ 
yielding and paying to the said king, his heirs and successors, at the 
receipt of his exchequer, viz., for the mansion called the Inner Temple 
the sum of ten pounds yearly, and for the Middle Temple ten pounds 
yearly also, at the Feast of St. Michael the Archangel, and the 
Annunciation of our Lady, by equal portions." 

Lincoln's Inn was appropriated to similar uses by special 
grants and purchases. Originally by the Earl of Lincoln^ 
immediately after Elizabeth. In the Year Book of the 29th 
Edward III. the inmates of the Inns were termed then appren- 
tices of the law^ clearly showing the great object of the insti- 
tution. It is well known^ moreover^ that pleaders were then 
solicitors also^ and the original inmates of these houses. The 
pure barrister, both outer and inner, was a more recent creation. 
Both branches of the profession are, therefore, interested in the 
due administration of the property in which it would appear 
that each had an original and vested interest. 

The inquiry concerns the whole profession. The appropri- 
ation OF THE FUNDS is its solc rational object. It is a question 
of charitable trust, and it must be so dealt by, unless the whole 
Commission is intended to hoodwink the truth and frustrate 
reform. The loud and increasing demand is to know what 
becomes of the money? The Benchers must not hope to evade 
it. We have no doubt, individually, that they honestly expend 
every sixpence they receive; first, in the costly repairs and 
restorations, and new buildings they have erected i—pi these, 
the least open to objection are, the sums laid out in building 
the Hall at Lincoln's Inn, and the restoration of the Temple 
church. And there is little doubt that in this, as in other 
outlays, no one being in the least degree concerned to check 
expenses or tax bills, the Society has been paying through 
the nose for everything they have purchased. Not a brick, in 
all probability, has ever been put in but has been paid for at 
double or thrice its value. Indiflferent wine (for the students' 
tables) has been bought in the wood at the price better vnne 
can be bought for in the bottle, and very good wine for the 
cross and Benchers' tables at proportionate rates. The officers, 
servants, &c., have been appointed and salaried with no very 
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xigid economy^ and it is to us nowise wonderful how the money 
has gone. 

The time, however, has arrired for a change of system. The 
Inns must be restored to their original purpose. They must be 
adapted to the purposes of legal study, and to the incomes as 
well as the requirements of students. Instead of chambers 
being made as expensive, they should be as cheap as possible ; 
dealt out, not by favour, but according to merit, as tested by 
examinations previous to admission. It ia discreditable that the 
Benchers should retain any privileges of any kind at the expense 
of the students. Every one not actually studying or practising 
should be excluded from the Inns, and have no more right to be 
there than non-members of Universities have to be in colleges 
at Oxford or Cambridge. 

As regards fadUties for study, we depifecate any further step 
than that of inducements. The best lectures should be liberally 
furnished, and every advantage as regards chambers, as well 
as degrees, should depend on examinations, and comparative 
merit. 

We think it generally desirable that a young man should study 
law before he decides on which branch of the profession he 
should follow. 

Thus, it is not only the junior Bar and the students, but the 
solicitors, who are mainly affected. Our view is, that these 
places were Universities for the whole profession, and it is unjust 
to attempt the keeping out of the attorneys, who were in before. 
A great school of legal education would thus be revived. It is 
obviously expedient that a youth should not decide his choice of 
a department until he has seen his way, ascertained his capabi- 
lities, predilections, and probable opportunities in life. And it 
is clear that this was the old system — a system which now exists at 
Edinburgh. The Lord President of the Court of Session (McNeill) 
was a writer to the Signet, or rather, saw reason to change his 
plan after serving a five years' apprenticeship with a writer to 
the Signet. In Edinburgh the young students for the Bar, and 
for writers to the Signet, study together — go through very 
nearly the same probation — have the same, or nearly the same 
p^tensions; and hence a higher and more learned set of 



56 The Inm of Court Commission. 

solicitors in Scotland generally than in England. Why are no 
junior barristers or laymen on this commission? What chance 
has James Stewart (virtuous and admirable as he is) of being 
heard in such a crowd of big men^ who will ignore the Law 
Amendment Society ? Lord Brougham^ with all his defects^ 
ought to have been chairman of the inquiry. It ought to have 
been directed to the origin, history, and ancient academic dis- 
cipline of these Inns. It should have taken a wrinkle from a 
certain valuable lecture. Property coight to have been traced 
out as under the great Charity Commission. Property ought to 
have been the first object ; its application the next. The merft 
existing wretched arrangements for legal education are totally 
unworthy of the regal investigation ; and, in fact, the Chancellor 
was a bold man to stop and intercept a Parliamentary inquiry 
by the promise of a Commission, and then a fulfilment of that 
promise by such an one as this. If he and his counsellors isjicj 
merely to stave off inquiry for a time, he may gain that object; 
but people will see, and now plainly see, that the scheme is 
anything but a compliment to the public understanding. . It is, 
in feet, an experiment on the gullibility of Parliamait — of the 
House of Commons especially — who would have granted the 
Committee, on Mr. Napier's motion, in February last, had it not 
been held out that Qrovemment were to take the matter up. 
Sir James Ghraham and Mr. Henley are acknowledged to have 
done the most valuable service on the Chancery Commission ; 
they would have done much more on this. 

The question of legal education and some test for fitness before 
call to the Bar is scarcely worth further notice, for all rational 
men were long ago agreed on its necessity. Formerly the Judges 
called whom they thought fit. Afterwards this duty was delegated 
to the Bench&rs, which, like everything else committed to them, 
they made amere matter of pounds shillings and pence. A man 
whokept a brothel was once very nearly being ^called. It was 
discovered in time : but people who were as unfit, and quite as 
disreputskble, have been called, and who, more fc»rtunate, escaped 
detection. We know of two cases on the same circuit, one of 
whom became so flagrant in his misdeeds that he was disbarred, 
and another quite as bad, was spared the same fete by the 
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interposition of delirinm tremens. The morals of Benchers 
and Bar are now greatly improved^ but the time was^ and quite 
within the memory of the existing generation of Templars, when 
the grossest possible examples of drunkenness and other profli- 
gacies prevailed. The time when hoary old sinners u«ed to 
make no concealment of debaucheries, — carried on in their own 
Chambers, — and when it was a common occurrence in the small 
hours for some votary of Bacchus to tumble down in the first 
Court he sta^ered into, ''fresh'* from Dicks's or the "Rainbow," 
and roar to the porters to carry him to bed, are quite within 
the recollection of most of our readers. Nor is there aught in 
existing regulations, to prevent the "sanctuary'' of the Inns from 
being equally abused, and public decency as scandalously and 
as frequently outraged again there to-morrow. If these occur- 
rences had been merely the chance excesses of young students, 
we should have thrown a veil over their frailties, but when at 
no remote period such conduct has been perpetrated by men 
in the position of leaders, and some of whom have used the 
privileges for which students have to pay, as an immunity for 
their shameless immoralities, it is high time that we should 
speak out on the subject ; if it be only to show the humbler 
branches of the profession that there is still one independent" 
organ which is free to speak the truth, and the whole truth, and 
is nowise bound — 

" Jarare in verba magistri." 
. It is no answer to these home facts that the great body of the 
Benchers is wholly free from any such misconduct: this is 
admitted ; and it will be no use to them to get up a cry about 
being slandered, &c., &c. No one slanders or accuses them 
even of conniving at such offences as we have described : but 
they are bound to do a great deal more^and to prevent them, 
liey are not only disgraceful in themselves, but are exemplary 
and apologetic to others (for silk covers a multitude of sins), 
spreading contagion downwards, and they have done a vast deal 
to pervert the chief Inns, from being places of education and- 
study, into haunts of vulgar dissipation and lodging-houses for^ 
idlers, who are no more preparing themselves to be practising 
barristers than vestal virgins, and are, of the two, quite a» likely- 
VOL. Lii. NO. civ. I 
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to practise celibacy as law. The abuse requires a prompt 
xemedy: and these Commissioners — especially the Benchers 
among them — ^will be open to very grave and just obloquy if 
they shrink from their obvious duty^ particularly as the latter 
have a direct interest in the present misi^propriation of the 
money. 

Adverting again for a moment to the farcical attempt^ already 
made^ to improve the fitness of barristers and promote legal 
studies^ we beg leave to quote what the Times lately very sen- 
sibly said on the subject^ as a corroboration of our view as to 
making the Chambers ancillary to education and decency as 
well dAfvemia diligentue ; — 

^ Out of revenues amounting to more than 80,0007. a year, the 
Benchers have at length been persuaded to spend about 1,700Z. in 
the formation of legal readerships, and some trifle more in prizes 
and scholarships. But, though induced to go thus far, they could 
not prevail upon themselves to make the system roally efficient, by 
having recourse to the only means which could elevate the standard 
of knowledge in the legal profession. The man desirous to be called 
to the Blar must either pass an examination, or, if he be not able to 
do that, at any rate attend a set of lectures* The effect is obvious ; 
an opportunity is given for display to those who are willing to exert 
themselves, but no test of fitness is applied to those who are idle. A 
promising young lawyer has the opportunity of making his talents 
known, but the profession is just as open to ignorance and incapacity 
a» ever. A cunous illustration of the working of this rdbrm system 
of legal education occurred some months ago. Two candidates for 
the degree of barrister submitted themselves for examination at the 
Middle Temple, and were * plucked ; ' but, having attended the 
requisite lectures, they were on this ground immediately admitted. 
It seems impossible to exaggerate the absurdity of a system which 
first admits men to prove, in the most public and incontestable 
manner, their incapacity for the legal profession, and, upon this fact 
being fully made out, admits them within its pale, on the ground that 
they have availed themselves of the means of mstruction^ though they 
have not profited by them-" 

Of course^ no one will -be satisfied unless an examination be 
made a condition to the privilege of the call. Lords Lyndhurst, 
Brougham^ and other eminent lawyers^ are strongly of this 
cq>inion. The next step^ we repeat^ ifr to make admission equally 
contingent on an examination and on proof of preliminary study 
as some guarantee of subsequent study. The Chambers should 
all be allotted exduaively to practising barristers or solicitors^ 
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and to students. All private properties shonld be repnrdiased, 
and no Chambers held gratuitously by anybody on any pretence. 
This being done, and the whole staff of the establishment of the 
Inns placed on an improved and more economical footing, the 
lecturers' and examiners' salaries improved, and their number 
increased, a careful estimate for repairs and all other outgoings 
being made, the way would be open to assess the rents of the 
Chambers so as to raise an adequate — but no mere than am 
adequate — ^revenue for the above-named expenses. The ^nners 
and the wine should be put on an entirely new footing, that of 
the students being adjusted to that of the best-managed colleges 
in Oxford, — Pembroke, for example, — ^need not cost above \s. or 
\8. 2d. per head ; wine or beer to be of good quality, and charged 
as an extra for cash, a certain amount — say half a bottle only — 
being allowed to each student. On the present system, the man 
who has a regard for his health, and cannot stomach the fiery 
new port in the Middle Temple, or the wretched stuff at the 
lower tables in other Inns, is forced to pay for the few who can, 
or rather for the menials who devour what is left. Light claret 
might be purchased in the wood, and drank from it, at a very 
low price. They who doubt the possibility of thus arranging 
good dinners at low prices, had better inquire whether it be 
not done at Oxford, and by what means ? At any rate, the 
entire hall expenses should be paid for separately, and qu^mtum 
valeant. 

To revert to the Chambers. Their rental, having so much less 
to bear, would be proportionately lessened, and they should be 
strictly appropriated, as they become vacant, to the students 
and the barristers who passed the best examinations. In this 
way there would be not only a complete removal of the present 
pecuniary abuses, but a purification of the Inns of the men 
who now infest it for non-professional purposes, and its entire 
restoration (for the Sliie of the legal body) to the exclusive use 
of the study and practice of law. One more extract from the 
Times of February last, which it is well to record here : — 

" We trust, when the Commission does appear, that it mil not he 

found to consist of any large proportion of Benchers of the Inns of 

Courtj and that the reasonable expectations of good firom its labours 
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m9>j not be frustrated bj constituting it of too large a number, or of. 
intractable materiak. The whole question of the Inns of Court should 
he probed to the bottom. We are reforming with no sparing hand our 
ancient Universities, dragging to light their abuses, and parading their 
errors. It cannot be endured, wlule we are thus searching out the 
faults of Oxford and Cambridge, that we should allow impunity to 
our legal University, which, founded with an end equally noble, has 
wandered far more widely from the objects of its founders, and nurtured 
within itself far more flagrant and scandalous ahusss^ 

We have not done with this subject yet. On the contrary, 
we have but broached it. 



Art. IV.— privileged COMMUNICATIONS IN 
EQUITY SUITS. 

IT has long been a moot question of much moment, whether 
equity protects a person not under any fiduciary relation 
to, or having any community of interest with, any other person 
who has made a communication to a solicitor or counsel, profes- 
sionally on his own behalf alone, and which relates to property 
which is not the subject of any suit or dispute at the time, from 
disclosing such communications. 

This point was involved, and to some extent was cleared up, 
though by no means wholly, in the case of Pearce v. Pearce, I 
Dq Gex & Smale, 12. 

In that case V.C. Knight Bruce said : — 

"In conclusion, I may, perhaps, be permitted to observe, that, 
having, while considering these exceptions, as well as before, for the 
purpose of a veiy different case (Combe v. the City of London), 
looked at many, if not all, of the judicial opinions that are reported 
as having from time to time, during the last twenty-five years, been 
pronounced in our Courts of E(juity as to the circumstances in which 
and the extent to which, a suitor can enforce against his adversary 
a discovery of documents, I was then, and I have now been much 
struck with their manner and variety. This, during a period at once 
so short and so modern, is. remarkable surely, when the nature and 
character of the subjects are considered in connection with the 
length of time during which a system of equitable jurisdiction has 
been established by this country." 
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It will be seen that this case admits the principle of law^ which 
is incontrovertible^ that a client is exempted from discovering 
communications between himself and his counsel or solicitor after 
litigation^ commenced or threatened, and also if such communi- 
cation were made on behalf of the party communicating, and 
also of some other person, such other person would be entitled 
to discovery ; and the cases on this subject will not be the sub- 
ject of the present review, except so far as they deduce the 
principle under consideration ; but the learned Vice-Chancellor 
expressed his decided opinion that the protection thus afforded 
does not stop here, and that equity will equally interfere to pre- 
vent the discovery of communications made by a person not 
under any fiduciary relation to, or having any community of 
interest with, any other person on his own behalf alone when 
the subject of communication is not the subject of any suit or 
dispute at the time. From the course pursued by the Vice- 
chancellor his opinion cannot be considered as a judicial decision, 
on this point, and, as the cases previously decided have not 
carried the privilege so far, however much the inclination of opi- 
nion in many of them may justify the adoption of such a rule at 
the present day, an examination of the cases will form the sub- 
ject of the following pages. 

The first case is Radcliff v. Fursman, 3 Bro. P.C. 538, decided 
by the House of Lords. The next in order were Bichards v. 
Jackson, 18 Vesey, 474; Stanhope v, Roberts, 2 Atk. 214; 
Walker v. Wildman, 6 Madd. 47; Preston v. Carr, 1 Y. & Fer. 
175 ; Hughes v. Biddulph, 4 Russ. 190 ; Greenough v. Gaskell, 
1 Myl. & K. 198 ; Knight v. Marq. Waterford, 2 Y. & Col. 37 ; 
Walker v. Wildman ; and hosts of others followed, most of which 
kept up the old restrictions till the case of Woods v. Woods, 14 
Law J. Chan. 9. 

Two suits had been instituted. The first was a suit by a 
cestui que trust against his trustee, to set aside a purchase by the 
trustees of the trust estate made more than 40 years since; tho 
second was by the trustee (the purchaser) against the cestui 
que trust for discovery, and it charged that the cestui que trust, 
some 15 years back, had taken the opinion of the late Mr. Bell 
upon his right to the property in question; and, after setting- 
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out the alleged opinion at full length in the pleadings^ the bill 
sought^ among other things^ a discovery and production .of such 
opinion. The defendant, by his answer, admitted that he had 
taken the opinion of Mr. Bell on his title, but insisted that he 
was not bound to set it out or to produce it. 

Mr. Millar, for the plaintiff in the second suit, now moved for 
the production of the opinion, and he contended that the opi- 
nion, having been taken in a matter in which both the plaintiff 
and defendant were interested, and at so distant a period, it must 
be considered as part of the title of both parties ; that the prin- 
ciple upon which the Court refused the production of opinions 
was, that they could not be evidence of facts ; but that, in the 
present case, the opinion might be evidence of a material fact, 
namely, that the defendant was in full knowledge of all his 
rights so far back as fifteen years ago. 

Mr. Shebbeare, contra, contended that all the authorities had 
excepted opinions from the general rule as to production ; that, 
in this case the relation of cestui qjie trust and trustee made no 
difference, as the opinion was taken, by the cestui que trust ad- 
versely to the trustee, and for the purpose of impeaching his 
title. 

Wigram, V. C. :— 

" The only question upon which I was called upon to exercise my 
judgment was, whether 1 should order the opinion in question to be 
produced. Attending to the admission in the answer, and the issue 
in the cause, there can be no doubt that the opinion may b6 very ma- 
terial to the plaintiff's case. The plaintiff, therefore, will, prvmd 
facie, upon general principles, be entitled to have it produced, unless 
the defendant has shown by his answer that the document is privi-* 
leged. If that is shown it will become unnecessary to consider whe- 
ther the document might be material or not to the plaintiff's case. 
It was stated by Mr. Millar, as I understood his argument, that Lord 
Langdale had lately decided, in a case of Flight v. Eobinson, that the 
opimons of counsel are not privileged when it appears that they may 
be material to the plaintiff's case. Upon referring to that case, how- 
ever, it appears that Lord Langdale distinctly recognised the autho- 
rity of the cases which determine that such documents generally are 
privileged, and that afterwards, in the order that he made for the pro- 
duction of the documents, he carefully excepted those which fell 
within the scope of the decided cases establishing that privilege. 
That case leaves the authorities precisely as they stood before. In 
order to avoid a repetition of my own opinion upon the point, I shall 
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refer only to the case of Lord Walsiugham v. Gbodrickes, in which I 
had occasion ftdly to consider the subject. I remain of the opinion I 
then expressed, that, whilst the state of the law renders impossible 
for parties to be their own lawyers, and to act without profes- 
sional advice, it is indispensably necessary that the privilege now 
conceded to professional communications, should be maintained at 
least to the extent to which it is now established. I have looked into 
the bill and answer in these suits, and by the latter it appears that 
the opinion in question was taken after the dispute had arisen, which 
dispute is the subject of the original and cross cause now before me, 
ana that it was taken for the guidance of one of the parties in respect 
of that very dispute. There cannot be any doubt that an opinion 
taken under such circumstances, and for such a purpose, was privi- 
leged at the time it was taken; and as the dispute has become 
the subject of the present litigation, I think it clearly retains its pri- 
vilege m this suit. I give no opinion as to the obligation of the 
defendant to answer any of the particular charges or interrogatories ; 
my judgment is confined exclusively to the production of the opinion 
itself." 

One of the last cases is that of Hawkins v. Gttthercole^ 20 
Law J., Chan. 303. The defendant Gathercole^ who was a 
clergyman^ purchased the advowson of Chatteris Nuns in 1845, 
and then mortgaged the advowson to the plaintiff for 24,000/. 
The defendant afterwards presented himself to the living. The 
bill was filed in January, 1850, against Mr. Oathercole and 
Grantham Robert Dodd, who had acted as the solicitor for Mr. 
Oathercole in these transactions, and also for the plaintiff in 
r^ard of the mortgage, and had been appointed receiver of the 
estate. It charged Mr. Dodd with having, in collusion with Mr* 
Oathercole, represented the advowson to be of greater value than 
it really was, and thereby induced the plaintiff to lend his money 
upon an insufficient security. The bill also charged that the defen^ 
dants had in their possession divers letters and other documents, 
whereby the truth of the allegations would appear ; and it prayed 
that the plaintiff might be declared entitled to be paid his mort- 
gage debt in priority over certain other judgment creditors. De- 
fendant, by his answer, stated that he had, in the 1st schedule, set 
forth a full list of all the letters in his custody which had passed 
between him and Mr. Dodd in reference to the purchase of the 
said advowson and premises, and the subsequent mortgage thereof 
to the plaintiff ; and he submitted that the said letters were privi- 
leged communications made by the said O. B. Dodd to defen- 
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dant in his character as defendant's solicitor^ and that he ought 

not to be called upon to produce them. 

On a motion for production of these letters^ Lord Cranworth 

V. C, said :— 

'^ I think that in this case I am relieved from the necessity of enter- 
ing into the question whether these documents ought to he produced or 
not ; for it seems to me that this is the very point decided by Wigramj^ 
V. C., in Lord Walsingham v. Goodricke. In that case Wigram, 
V. C, ordered the production of all the letters, except such of them 
as were stated upon affidavit to contain legal advice or opinions. In 
this case it is not alleged that any of the letters specified in the sche- 
dule were written after the dispute between Hawkins and Gathercole 
arose ; nor is it alleged that any of them contain legal advice or opi- 
nions, and, therefore, I shall ma^e a general order for their produc- 
tion." 

It is both curious and instmctiye to trace the gradual develop* 
ment of the principle of equity^ and to observe how the more 
extended wants of the conununity, by almost imperceptible 
degrees^ enlarge the views of those who administer the jurisdic^ 
tion of this Courts so that a rule^ which at first was confined by 
narrow and well-defined limits^ is gradually extended to objects 
not contemplated in its first establishment, and^ in many in- 
stances; contrary to established firesh principles. 
. Three years later^ 1836^ Knight v. Marquis of Waterford 
was decided by Lord Abinger, C. B. His Lordship expressed 
a decided opinion against the restriction upon the privilege from 
discovery of professional communications by the client^ uid a 
determination not to extend them ; and he was the first judge 
who considered Richards v. Jackson^ or^ as he calls it, " T4ie 
case in Yesey/^ in which the circumstances were similar to Bad- 
cliffe V. Fursman, as being decided on the principle that both 
parties were interested in the case and opinion sought to be 
produced^ and that^ therefore, these cases were not authorities in 
&vour of the doctrine that discovery of professional communi- 
cations could be obtained against a party to the suit when not 
made with reference to litigation; and his Lordship protected 
letters written by solicitors to their events in relation to former 
suits for tithes^ but having no reference to the proceedings in the 
then suit. His Lordship^s judgment is given in extenso^ ante, 
and is well worthy of attention, a9 being a decided extension s>i 
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llie doctrine in question. Lord Cottenbain's restricted views 
were supported by Lord Longdale in Greenlaw v. King, decided 
in 18S8, in which he was strongly in faronr of restricting 
the privilege from production, and stated his surprise at the 
extent of the protectidn sometimes claimed; but he was fol- 
lowed: by Knight Bruce, Y.C, in Ck>mbe v. Corporation of 
London, and Clagett v. Phillips, both decided in 1842, in which 
his Hononr showed his inclination in fayonr of extending the 
protection, and gave the first germ of the principle which was 
afterwards matured in Pearoe v. Pearce. The latter of these two 
cases, Clagett v. PhiUips, materially extended the privilege, for 
it held that professional communications made pending a dispute 
where litigation was not contemplated would be protected if liti«» 
gatioQ afterwards ensued* Li the following year Vice-chancellor 
Wigram followed in the onward course, and still further extended 
the principle of protection, in Walsingham v. Ooodricke, to oom« 
munications between client and solicitor before any dispute had 
arisen, so fisr as they contained legal advice or opinions, but not 
otherwise; but it will be seen from his Honour's judgment, 
{axii), whidi ia an aUe review of the cases previously decided, 
that he only restricted from production sudi parts of the 
letters as contained legal advice or opinion from deference to the 
decided casea ; for he expressly said, ''If the matter were re$ 
inUgray I should scarcely hesitate to decide in &vour dl the 
privilege/' This was followed by Flight v. Robinson, decided 
by Loid Langdale, who still retained his opinion in fitvour of 
restricting the privil^e from production, but, in obedience to 
the authorities, protected documents which could properiy be 
eonsidcKod as confidential communications between solicitor and 
cheni^ and which took place either in the progress of the suit, or 
with reference to the suit previously to its commencement. 

Tben comes Holmes v. Baddeley, 1844, in which Lord Lynd-* 
hurst, C, goes one step further, and (overriding the demion of 
Lord Langdale in the Court below) extended the privilege from 
production to letters and cases stated for 1^ opinion of counsel 
}apf a.party or his solicitor with a view to a suit then in progress, 
not only in that suit, but in any subsequent litigation with third 
parties respecting the satoe subject-matter, and involving tiie 
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question to which such letters and casei9 related ; and he eveli 
went so far as to hint a doubt whether it was material that the 
question in dispute in the second suit need be the same as that 
in the first. 

The only other case is Hawkins v. Gathercole^ in which it 
will be seen Lord Cranworth, V.C., adopted the rule in Wal- 
singham v. Lord Ooodricke^ and though he ordered letters 
written before the dispute to be produced^ except so far as they 
contained legal advice or opinions^ it does not appear that 
Holmes v. Baddeley^ and Eeece v. Tyre, were referred to by his 
Lordship^ and it is therefore impossible to isay what his decision 
would have been if protection to these letters had been lirged 
on the authority of those cases. 

Of the various learned judges theh^ whose opinions are 
embodied in the cases under review, we have Lord Chief Baron 
Alexander, Lord Cottenham, and Lord Langdale strongly against 
any extension of the privilege of confidential communications^ 
and, on the other hand, there are Mr. Baron Oarrow, Lord 
Lyndhurst, Lord Brougham, Lord Abinger, Sir James L. 
Knight Bruce, and Sir James Wigram, in favour of a liberal 
extension of the doctrine, to whom may be added Sir John 
Leach, who in Walker v. Wildman, so far back as 1821, extended 
the privilege to aU professional communications, whether with 
reference to a suit or action pending or not, though that case 
does not seem to have been followed in the immediately suc- 
ceeding cases. Of the first three learned judges we have seen 
that Lord Langdale has deferred to the authority of Lord 
Lyndhurst, and carried the privilege one step even beyond the 
latter noble Lord^s decision, whilst Lord Cranworth, when Yice- 
Chahcellor, acquiesced in the doctrine laid down by Sir James 
Wigram, in Walsingham v. Lord Goodricke, though there is no 
cjase reported to show how far his Lordship would be inclined to 
extend the doctrine to the Ml extent. 

It will readily be admitted that the principle upon which the 
privilege from production of confidential communicationis is 
claimed, is on the ground of convenience and necessity, for 
without it there cian be no confidence between a client and his 
professional adviser, and, indeed, that confidence will generally 
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be found to be in exact proportion to the amount of teereqr 
with which the communications are clothed. This seems to 
have been admitted and acted upon where discovery is sought 
from a solicitor ; and it has never been doubted^ since the case of 
Greenough v. Oaskell^ that a solicitor is protected in all cases 
of professional communications from disclosure^ though^ previous 
to that case^ it was somewhat doubted whether he would be 
held exonerated from disclosure in all cases ; and previous to 
Cromack v. Heathcote^ 2 Brod. & Bing. 4, decided in lS20g 
there had been some old cases in which the solicitor's protection 
was confined to communications made with reference to a cause 
instituted (see Wadsworth v Hamshaw^ in a note to Cromack v. 
Heathcote). The latter case^ however^ decided that the protec- 
tion of solicitor included all cases in which he was consulted 
professionally. This privilege has been clearly laid down to be 
not that of the attorney^ but of the client^ and it certainly 
seems useless to afford a client such protection for his own 
benefit^ when all that benefit will be destroyed by the opposite 
party examining the client instead of the attorney. It will be 
seen by the observations of Lord Langdale^ in Greenlaw v. 
King, that his Lordship thought that admitting a client to the 
same extent of privilege as the solicitor, would interfere with 
the well-known rule and jurisdiction of Equity, which gives a 
defendant in an action a right to know all the plaintiff knows, 
and may be material to his (defendant's) defence. But it is 
worthy of observation that the privilege contended for does not 
prevent the defendant-at-law from obtaining a discovery from 
the plaintiff of all facts and circumstances which have come to 
his knowledge, material to his defence ; it merely says, that the 
communications made in consequence of such knowledge to a 
professional adviser, and the particular shape and form those 
facts have assumed in consequence of such professional commu- 
nication, in consequence, that is, of a peculiarly intimate and 
close connection recognised by Equity, and necessary for putting 
the machinery of Courts, both of Law and Equity, in force, 
shall not be disclosed to the opposing party, and thus enable 
him, not merely to obtain the facts reposed in the bosom of his 
opponent, but the additional advantage of having those facts- 
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arranged and ooUectod in the form most advitntageona for the 
parly seeking profeasional advice^ and most detrimental to liia 
interests if the information so sought be handed over to his 
Opponent. Surelj the maintenance of such a principle cannot 
interfere with the well-known and well-defined doctrine of 
equitable discovery. That must always remain a very useful 
portion o£ our system of jurisprudencCj and cannot be weakened 
by the maintenance^ in all its integrity^ of the doctrine of pri- 
Tilege to professional communications. 

The cases above reviewed have brought this question to such 
a very narrow issue at the present day, and the express opinion 
of many learned judges^ who now occupy seats on the judicial 
b^3ush of this country^ being so dearly expressed^ it would seem 
that the expression of the Vice-Chancellor's opinion, in Pearce 
V. Pearce, would be followed in a similar case, and thus conclude 
a question of much interest and importance. 



Art. v.— on THE LAW OP PARTNERSHIP. 

Treatise on the Contract of Partneraliip by Potjiier. By Owen Davies 
Tador, Barnster-at-Law. London : Bntterworths, 1854 

THE laws of partnership have long been in the minds of many, 
that to our laws, which phthisis (that opprobrium medico^ 
corum) is to the medical profession. A great hue and cry has 
lately been raised to establish what is called limited liability, 
so that nobody shall be liable in a partnership-firm to its cre- 
ditors to a larger amount than his original share. The great 
object of such an alteration is of course to encourage mercantile 
speculation. And certainly nothing is better calculated to such 
an end. But is this object really desirable ? Does commerce 
flag and enterprise droop amon^ us so as to suggest the neces- 
sity of any such stimulus to speculation ? We think not. We 
are very much disposed to think that its facilities are somewhat 
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too large alreadyj and that the nmnber of Jomt*Stock Com* 
paoies, and many firms which are just now trading with other 
people's money, are quite lai^ enough for the interest of that 
other portion of society, who are mcnre or leas affected by their 
operations, and liable to lose by their insolvency. It is difficult 
to guard othenrise than by the existing law against the inoon- 
venienoe of an unscrupulous firm, which, taking advantage of 
limited liability, invests a small capital, and obtains, on the 
strength of its known property and assumed respectability, a 
large credit, becomes insolvent, pays its creditors the amount 
only of their original share, having pocketed three or four times 
its amount. There is no other conceivable security against this 
fraud than that, of making each partner liable to the whole 
extent of his property. We are very glad, therefore, that the 
fundamental laws of partnership, as set forth by Fothier, have 
been so well and seasonably translated by Mr. Tudor, in the 
book before us. There are very few better standard law-books 
than Fothier's, and we will at once proceed to show how far he 
supports the view he takes on limited liability. 

^' 1. Of the debts of partnerships e» nom coUeetif. 

^ In partnerships of commerce, en nom eollectif, each of the part- 
ners is bound (solidairement) in solido, that is to say, jointly and 
severallv, by the debts of the partnership. (Ordonnance of 1673, 
tit. 4, art. 7.) 

^' This provision of the Ordonnance is an exception to the general 
principle of law, according to which, when several persons contract 
an obHgation together, each is considered to have contracted it only 
with respect to his own share, unless it has been expressly declared 
that the obligation is joint and several ; 1. 2, sec. 2, ie Duobus Beis. 
(Dig. lib. xlv. tit. 2, 1. 11, sec. 2.) 

"That exception is foimded upon the favour shown to commerce, 
in order that traders in partnership might obtain more credit. It is 
founded also upon the principles of our French law (differing in this 
respect from those of the Eoman law, in the law 4 ff. De Exerc. Act.), 
that partners in trade are considered to be agents and managers for 
each other of the business of the partnership. But an agent or 
manager who enters into a contract binds all nis employers, jointly 
and severally ; 1. 1, see. fin. et L 2, ff. (De Exerc. Act. 1. 13, sec. 2, £ 
De Inst. Act.)" 

The old French law previously limited the liability thus : for 

in order that the public might know whether a partner had the 

right of binding his co-partners, it is obligatory on him to 
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roister au greffe an extract of his contract of partnership. 
We pass by what is said of partnerships^ en commandite, as 
there is little chance of their ever becoming the law of England^ 
for if it were to come to pass that only the known or contracting 
partner were liable to the creditor^ and the partner en com- 
mandite liable only to the contracting partner and to the extent 
of his share^ it is certain that commercial credit wonld be 
materially^ and^ we thinks very injuriously narrowed. It is^ in 
fa^, reducing partnerships so formed to the exact level with a 
single individual^ and the benefits of a firm are lost as regards 
the efiect on public credit. We shall not easily improve on our 
own law in this respect, as settled by Fox v. Clifton, — ^a decision 
sound in principle, and familiar to every lawyer. 



Akt. VI.— statute-law COMMISSION. 



WE have refrained from recurring at large to this subject 
till the arrangements of the new commission have been 
completed, and some indications have been given of the new 
course of action. The Chancellor has announced his intention 
to make a commission somewhat on the plan of that we recom- 
mended in our article of November last on this subject. It is 
to consist of himself, of some at least of the law lords, some of 
the judges, of the law officers of the lower House, and of some 
lay members of that House, and perhaps some other gentlemen 
conversant with this class of matter. 

It is understood that Mr. Bellenden Ker is to be the acting 
commissioner, and the only paid one; and that his pupil, 
Mr. Birchdale, is to be the secretary. The other late commis- 
aoners are, it is believed, to be retained as draftsmen. 

Until the internal relations of this body are known, it would 
be premature to speak of the probabilities of its success. But we 
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taxist confess tluit we have great fear of its efficiency^ if its 
official arrangements be not put on a more adequate footing 
than those of the late commission^ which is too probable; for 
the vote of the House of Commons does not promise more : it 
provides for one derk only at 250/.^ for a messenger at some 
100/.^ and for a housekeeper at a lesser amount. 

These arrangements are not of small account. The com- 
mission will need directness and definiteness of purpose; 
promptitude^ punctuality^ and exactness; sustained and regular 
action^ yet a readiness to meet sudden and irregular calls upon 
it. In shorty it needs a supply of the very means^ the want of 
which has occasioned so much failure hitherto. 

However^ we have so much faith in the candour and fair- 
dealing of the Chancellor^ that we believe he will spare no effort 
to make his great work succeed : but it is the common fault of 
barristers^ and men of that order^ to ignore the means of doing 
their work. They are so accustomed to have their work pro- 
duced ready for use^ by the agency of the attorneys and the law 
stationers^ and to render it back to others to put it into its formal 
and complete shape^ that they rarely comprehend how things 
are to be done in detail. A small staff well organized will 
accomplish tenfold more than a number of single-handed drafts- 
men^ however great their learnings their industry^ and their 
skill; whose very excellences will forbid their doing well^ or 
even at all^ many of the drudgeries which go to make a law safe 
and sure — ^to make it hold water, and stand the cross-fire of 
criticism, which in litigation is poured upon it from every 
interest, aided by the astutest skill of the pleader and the 
advocate. 

One great good will come from the appointment of the Com- 
mission. As a popular member told us the other day, " We 
feel that the work is beginning, and cannot stop ; we shall have 
an aonual report, an annual vote, an annual debate ; and it will 
go hard if the work will not make progress. The House of 
Commons will grow to understand the question, and, with the 
intelligence that prevails there, will soon come to master the 
driest details of the mechanism of our laws.'' He added : '' The 
feeling is so general there that something must be done, even 
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for the sake of facilitatiiig our business^ that 10^0002. would have 
been as cheerfollj granted as 3,000/.^ could we bat be assured 
that it would be well applied to its purpose. The subject this 
year has laboured under difficulty, from the want of the Commis* 
sioners' Reports, which are said to be very able; but this is an 
evil which will not occur again.'' 

Adhering to our purpose to say no more just now than what 
is necessary to keep the matter in mind, we stop here, pro- 
mising ourselves to do watch and ward over the operaticms of 
the Commission. In the mean time we sincerely wi^ the Chan* 
cellor may succeed in making a good Commission, and that it 
may worthily second his efforts* 
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COMMON LAW PROCEDURE ACT. 



Amendment — Adding New Plea. 

In an action for money paid^ the defendant pleaded, first, 
never indebted; secondly, that the plaintiff had accepted a 
charge upon certain property of defendant, in satisfaction of the 
debt. At the trial at nisi prius, it was proved that the defen- 
dant, who was interested in certain property, applied to the 
plaintiffs, who were attorneys, to settle an action which had 
been brought against him, and that, as security for the money 
paid by them on his account, they took, in the first instance, a 
memorandum charging his interest in the property, but after- 
wards agreed to become purchasers of that interest for 80/., and 
to allow the sum of 40/., paid by them, to be taken as part of 
the purchase money. Upon these facts appearing, application 
was made to the learned judge who tried the cause, to sidd a plea 
setting up the agreement as proved; but he refUsed the appli*- 
cation, and a verdict was found for the plaintiff. 

A rule for a new trial was now moved for, on the ground that 
the amendment ought to have been allowed under the 222nd 
section of the Common Law Procedure Act, which enacts, 
'^ that all sudi amendments as may be necessary for the purpose 
of determining, in the existing suit, the real question in contro- 
versy between the parties shdl be so made " — that the plead- 
ings as they stood did not raise the real question, and that the 
judge, therefore, was bound to amend. The Court refused the 
rule, saying, that it was for the judge to determine whether it 
was necessary, in order to do justice, that the amendment should 
be made ; but to hold that he is bound to add a new plea when- 
ever that is necessary to let in the defence as it appears upon 
the evidence, would have the effect of causing the other side to 
be kept in ignorance of the case it had to meet. Bridger and 
another v. Gay, 23 Law T. Rep. 65. 

2. This was an action commenced on the 28th of February, 
to which the defendant, on the 10th of March, pleaded never 
indebted, upon which issue waa joined. An application was 
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made on the 28th of Aprils to a judge at chambers^ for leave to 
substitute a plea averring that the money in the declaration 
alleged to be lent was so lent by the plaintiff to the defendant, 
for the purpose of purchasing tickets in a foreign lottery, which 
was illegal. The learned judge refused to make any order; 
and, thereupon, a similar application was now made to the Court, 
it being contended that the defendant sought to add the plea as 
a matter of right under the 222nd section of the Common Law 
Procedure Act. The Court, however, entertained no doubt but 
that the words of the section are discretionary, and refused the 
rule. Ritchie v. Van. Gelder, 23 Law T. Rep. 81. 

Bail in Ebbob. 

This was a rule calling upon the defendants to show cause 
why a suit of fi. fa., issued by them, should not be set aside. 
Judgment in an action had been given for the defendants ; the 
plaintiff thereupon brought a suit of error without entering into 
any recognizance of ball in error, whereupon the defendant 
issued execution. The point now argued was, whether, under 
the terms of the 15 & 16 Vict. c. 76, s. 151,^ a writ of error 
where bail had not been given, did or did not amount to a stay 
of proceedings. In showing cause against the rule, it was 
admitted that before the passing of the Common Law Procedure 
Act, no bail was necessary to be given where the plaintiff in 
error was also plaintiff in the Court below;* but that the 
language of the 151st section of that Act was general, and ap- 

* Which enacts : " Upon any judgment hereafter to he given in any of 
the said Superior Courts of Common Law in any action, execution snail 
not be stayed or delayed by proceedings in error or supersedeas there^ 
upon, without the special oraer of Ihe Court or a ju^e, unless ihe parson 
in whose taame such proceedings in error be brought, with two or, by 
leave of the Court or a judge, more than two sufficient sureties, sudi as the 
Court (wherein such judgment is or shall be given) or a judge shall allow 
of, shall, within four clear days after lodging the memorandum alleging 
error, or after the signing of the judgment, whichever shall last happen, 
or before execution executed, be bound unto the party for whom any such 
judgment is or shall be given by recognizance, to be acknowledged in the 
same Court, in double the sum adjudged to be recovered by the said judg- 
ment (except in case of a penalty m double the sum really due, and double 
the costs), to prosecute the proceedings in error with effect ; and also to 
satisfy and pay (if the said judgment be affirmed, or the proceedings in 
error be disoontinued by the plaintiff therein) all and singular the sum or 
simis of money and costs adiudged or to be ac\judged upon the former 
judgment, and all costs and damages to be also awarded for the delayiujg 
of execution, and shall give notice thereof to the defendant in error or his 
attorney." 

^ See 8 Jac. I, c. 8 ; and 6 Geo. 4, c. 96. 
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pKed to ^'any jvdgmenk'^ On the other ride, it was urged that 
the law was unaltered by the proviskms of the Aot^ and that 
tlie larooeduie oaJy wa« affected by it. After coBrideration, the 
Court concurred in this latter view, and made the rule abflclute. 
James v. Codirane and another, S8 Law J. Exoh. 126. 

The effect of the above judgment is, that when a defendant 
in the Coart bdow brings error, he must give bail in error; but 
that a plaintiff idio brings error need not do so. It will be seen, 
on refi^rence to the 206th section of the Act, that this applies 
also to actions of ejectment. It appears to us, that the reason 
for the continuance of this distinction is not very obvious, for 
by the, time an action reaches a (K)urt of error, the costs incurred 
by the d^endant must oftentimes be of sufficient amount to 
induce a dishonest plaintiff to endeavour to evade the payment 
of them. 

iNsoLvaNCY— Cause or Action Passing to Assignees. 

- An action was brought to recover damages for the undue 
detention of some machinery. Flea : that after the accruing of 
the causes of action dedaxed upon, the plaintiff became insol- 
Yent, and his estate and effects were vested in the provisional 
asrignee. Upon demurrer to this plea, it was submitted that it 
was bad, upon the ground, amongst others, that it did not state 
that the assignee had declined or neglected to continue the 
action, and to give security for costs according to the 142nd 
section of the Common Law Procedure Act.^ But the Court 
(after referring to the preamble of the 135th section of the Act, 
which says, " with respect to the effect of death, marriage, and 
bankruptcy, upon the proceedings in an action'^) : Held that the 
provisions of the 14t2nd section only applied to actions pending 
at the time t>f the insolvency, and not to those oommenced 
afterwards. Stanton v. Collier, 23 Law J. (N. S.) Q. B. 116. 

Judgment for want op Appearance — Setting Aside. 

' In this case a writ of summons had been issued, specially 
endorsed in accordance with 27th section of the Common Law 

* Which enacts : " The bankruptcy or ingolvenoy of the plaintiff in any 
action, winch the assignees might maintain for the benefit of the creditors, 
shall not be |>leaded in bar to such action, unless the assignees shall 
deelhie to continne and give security for the costs thereof, uixm a judge's 
order to be obtained for that purpose, within such reasonable time as the 
judge may order, but the proceedings may be stayed until such election 
18 made; and in case the assignees neglect or refuse to continue the 
action, and give such security within the time limited by the order, the 
defendant may, within eight days after such neglect or refiisal, plead the 
bankruptcy." 
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Procedure Act.^ It being found impossible to serve tlie defen-^ 
dant personally^ the plaintiff obtained an order from a judge at 
cfaatmbers^ in the following terms : '^ The plaintiff to have^ leave 
to proceed with the action as if perscxial service had been 
effected on the defendant, upon notice of application having 
been made for this order^ and a copy thereof having been left 
at the defendant's reeddence; but that no execution issue until 
eight days after such notice has been given and copy left as 
aforesaid. On the 19th of October a copy of this order and 
notice of the application were left at the defendant's residence, 
and on the same day the plaintiff signed final judgment in the 
action for debt and costs. On the 26th of October, the follow- 
ing order was made by a judge at chambers ; '^ That^ upon pay> . 
ment of 21. costs, the judgment be set aside^ and the defendant 
be let in to appear and defend^ and that he do appear forthwith.^' 
Upon the hearing of the summons on which the above order 
was made, it was objected, on behalf of the plaintiff, that the 
statute required both an affidavit accounting for the non-appear- 
ance of the defendant, and also an affidavit disclosing a defence 
upon the merits, neither of which had been produced. The 
learned judge held this to be unnecessary, holding the judgment 
itself to be irregular, on the grounds that the defendant ought 
to have had notice that he was to consider himself personaily 
served with the writ of summons, and that he should also have 
a reasonable time to appear after service of such order, and 
before the judgment was signed. Upon motion now made to 
rescind the above order, the Court delivered its opinion in a 
written note as follows : — " The Court held, that an application 
to set aside the order may be made on affidavits contradicting 
the affidavits on which the order was obtained, without disdosing 
a defence on the merits ; but they doubted whether, if the order 
stands, the judgment signed in pursuance of it can be set aside 
without such affidavits as are mentioned in the statute. The 

^ Which enacts : ** In case of non-appearance by the defendant, where 
the writ of summons is endorsed in the special form hereinbefore prorided* 
it shall and may be lawful for the plamtiff, on filing an afBdavit of per- 
sonal service of the writ of summons, or a judge's oraer for leave to pro- 
ceed under the provisions of this Act, and a copjr of the writ of sammons, 
at once to sign final judgment ; and the plaintiff may, upon such judg- 
ment, issue execution at the expiration of eight days from the last day for 
Srpearanee, and not before ; prorided always that it shall be lawful for 
e Court or a judee, either before or after final judgment, to let in the 
defendant to defend, upon an application, supported by satisfactory affida- 
rits accounting for tilie non-appearance and aisclosing a defence upon the 
merits." 

' See 16 & 16 Vict. c. 76, s. 17. 
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Court doabted whetlier the words of the 27th aectkni^ being 
affirmstiTe^ took away the general power of the Conrt over its 
jndgments^ or was merely cumnlatiTe^ the penally of final jndg* 
ments, pohaps to a large amonnt^ in a case of defiudt of appear- 
ance^ not capable of bmig denied, seeming excessiye.'' Hall v. 
Scotson, 23 Law J. (N. S.) Exch. 85. 

Misjoinder — Striking Out one or several Dependants. 

In the year 1851 (before the passing of the Procedure Act), 
the plaintiff had brought an action on contract against two 
defendants. Failing to prove a joint liability, he was defeated 
at the trial. The plaintiff then, after the trial, applied to amend, 
by striking out the name of one of the defendants, which appli- 
cation was refused. After the passing of the Act, he made a 
similar application, under the 37th sect.,^ to judge at chambers. 
The learned judge made the order on the terms that the plaintiff 
should pay the costs of the defendant whose name was struck 
out, the remaining defendant being at liberty to plead non- 
joinder of defendants, and also de novo. On motion to rescind 
this order, the Court held it to be reasonable and well made, and 
refused to interfere. Cowbum r. Wearing and Wilkinson, 
23 Law J. (N. S.) Exch. 81. 

Pleading — Condition Precedent. 

1. The declaration stated that a contract was entered into 
between the plaintiff and defendant for the sale and purchase of 
iron ; that a part had been delivered, and averred the perform- 
ance of all conditions precedent on the part of the plaintiff to 
be performed ; and that all things had been done and happened 
to entitle the plaintiff to have the residue delivered to him ; and 
that the plaintiff was ready and willing to accept and receive 
the residue; and that a reasonable time had elapsed; but that 

I 15 <& 16 Yict. c. 76, s. 37, enacts : " It shall and may be tawftd for the 
Court or a judge, in the case of the joinder of too many defendants in any 
action on contract, at any time before the trial of such cause, to order that 
the name or names of one or more of such defendants be struck out, if it 
shall appear to such Court or judge that injustice will not be done by such 
amoidment, and the amendment shall be made upon such terms as the 
Court or judge, bv whom such amendment is made, shall think proper ^ 
and in case it shaU appear at the trial of any action on contract that there 
has been a misjoinder of defendants, such misjoinder may be amended as 
a variance, at the trial, in like manner as the misjoinder of plaintiffs has 
been hereinbefore directed to be amended, and upon such terms as a Court 
or judge, or other presiding officer by whom such amendment is made, shall 
think proper." 
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iiie defendant had neglected and refused to deliver. Demnrrer^ oil 
the gitnmd that there was no airennent <rf readmess and vilHn^- 
nes» to paj :^ Held^ that it waa unnecessary^ and that the defen- 
dant must plead that the plaintiff was not ready and willing to 
pay. Bentley n. Dawes, 28 L. T. Rep* 82« 

2. Payment into Couet — Breaches on a Bond. 

Declaration on a bond, given by the defendant, for the due 
administration, by C. Broadwood, of the estate and effects of A. 
Broadwobd, deceased, setting out several breaches. The defen*^ 
dant set out the condition in his plea, and as to so much as 
relates to the said C. Broadwood, not making and exhibiting in 
the Condstory Court a true and perfect inventory of the goods 
and chattels of the said A. Broadwood. " The ddendant brings 
into Court the sum of 1^., and says that the same is sufficient 
to satisfy the said breaches -," and, as to the residue, he averred 
performance or excuse for non-performance. A rule nisi was 
obtained, calling upon the defendant to show cause why this ple& 
should not be struck out. On shomng cause, it was for the 
defendant contended that the 70th section of the Common Law 
Procedure Act permitted money to be paid into Court in " all 
actions^^ (with certain exceptions), and that if the amount paid in. 
was a sufficient compensation, it ought to operate as a bar to the 
action. It was also urged that the plea was not calculated '^ to 
prejudice, embarrass, or delay,^' within the 52nd sect., so as to 
cause it to be struck out, and that its sufficiency ought to ba 
raised by demurrer. The Court, however, held, that the plea 
was pleaded only to damages ; that the 70th section applies only 
where the money is paid in satisfaction of the cause of action; 
and that, therefore, the plea must be struck out under the 52nd 
sect. The Bishop of London v. McNiel, 23 Law J. (N. S.) 
Exch. 111. 

3. Peopert and Oyer — ^Production or Document in Lix;u. 

This was an action brought by the plaintijBF, as executor, on a 
promissory note given by the defendant to the testatrix. The 
declaration concluded with a profert of the letters testamentary 
in the form used before the passing of the Common Law Proce- 
dure Act; plea, amongst others, ne ungues executor, issue 

1 See 15 & 16 Vict. c. 76, s. 67. " It shall be lawful for the plaintiff or 
defendant in any action to aver performance of conditions precedent 
generally, and the opposite party shall not deny such averment generally, 
but shall specify in his pleading the condition or conditions precedent, the 
performance of which he intends to contest." 
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thereon. An application was now made for a role calling on ' 
the plaintiff to show cause why he should not produce the pro« 
bate of the will under whidi be claimed, and why proceedings 
should not be g^yed till i^bate shoBld be taken ont» It was 
admitted that probate had not been obtained. Several appliea-* 
tk>nB*had been made to a judge at Chambers for an order for 
the inspection of the probate, but they were refused. It was 
submitted, in exposition to the present application, that the 
15 & 16 Vict. c. 76» 8. 55., having abolished profert fmd oyer, h 
was unnecessary now to make profert of the letters testamen* 
tary ; and that if tocfa omission had been made before tiie 
passing of the Common Law Procedure Aci^ it would only then 
have been the grounds of special demurrer, which would have 
been cured by pleading over; and that the 14 & 15 Vict. 
c. 99, s. 6, did not apply, inasmuch as that enactment enabled 
the Court or judge to grant the inspection by a party to a suit, 
of all documents in the custody or under the coutrol of the 
oppooLte party, whilgtt in this case it was admitted that the pro- 
Imte was nx)t in existence, and therefore not in the possession or 
trader the x5ontrol of the plaintiff; and that the same argument 
would apply to the power of the Court at Common Law to grant 
inspection.^ The Court, however, made the rule absolute for a 
stay of proceedings, until probate should be taken out and 
notice thereof given to the defendant, assigning as reasons for 
so doing; that the peculiarity of the case required it; that it 
was conceded that there was no probate existing now, that 
therefore at the very time of the argument the plaintiff was not 
executor; but that at any moment before trial the plaintiff 
might obtain the probate, which, having relation back to the 
time of the testatrix's death, would defeat the plea of the defen- 
dant, that the plaintiff was not executor at the commencement 
of the suit. That this was a hardship which did not exist before 
the provisions of the Common Law Procedure Act came into 
operation, as then the plaintiff could not proceed further than 
his dedanution, without giving the defendant an oppoitunity of 
testing the truth of the averment that he was executor ; and tkat 
the Court had power to interfere where there was manifest op- 
pression, and that where a party had abused the process of the 
Court by calling himself executor where he was not, the Court 
might compel him to produce the instrument under which he 
claims to sue ; and Iherefore made the rule absolute in the 
above terms. Webb, executory v. Atkins, 23 Law J. (N. S.) 
C. P. 96; S. C. 22, L. T. Eep. 260. 

^ See as to the inspection of doooments. New Leading Caaes^ Law 
Magazine, Vol. 51, No. 102, p. 133. 
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4. Action on a Bond — ^Plea. 

That after the making of the said writing obligatory^ an agree- 
ment was made by and between the plaintiff and defendant^ and 
divers other persons^ and sealed with the seal of the plaintiff; 
and that it was agreed by the said agreement/ that the said 
agreement might be pleaded in bar to all demands and proceed- 
ings in respect to the alleged claim. Demurrer : Held^ that the 
d€»sd ought to be set out^ ac so much of it as amounts to an 
extinguishment.^ That it might be stated in two ways^ either by 
setting out the deed^ or by averring its legal effect. Plea to be 
amended. Wilson v. Braddyl, 23 Law T. Rep. 81. 

Several Pleas — ^Powee of Court to Allow. 

In this case a judge at Chambers had on summons to plead 
several matters^ allowed the defendant to plead four pleas — ^no 
objection was then made on the defendant's behalf to such allow* 
ance. A rule having been obtained from the Court to rescind 
so much of the order made at Chambers, as related to the allow- 
ance of the fourth plea, and to set aside that plea, it was urged 
that the Court had no jurisdiction to interfere; the 83rd section 
of the Common Law Procedure enacting, '^ All objections to 
the pleading of several pleas, replications, or subsequent plead- 
ings, or. several avowries or cognizances, on the ground that 
they are founded on the same ground of answer or defence, 
shall be heard upon the summons to plead several matters.^' 
The objection to the allowance of the fourth plea here was, that 
it raised the same ground of defence as the first. The Court 
held, that it had full power to review the decision of the judge 
setting at Chambers, and struck out the plea. Griffitt v. Selby, 
22 Law T. Rep. 261. 

Slander — In what Sense words Spoken. 

The declaration stated, that before and at the time of the 
malicious speaking, hereinafter mentioned, the plaintiff was in 
holy orders as a clergyman of the Church of England, and 
whilst he was in such holy orders the defendant spoke certain 
words (set out), imputing incontinency to the plaintiff. De- 
murrer: on the ground that the words were not actionable 
per w, and that as the plaintiff was not a beneficed clergyman, 

* See 15 & 16 Vict. c. 76, s. 55. " It rfiall not be necessary to make 
profert of any deed or other document mentioned or relied on in any 
pleadmg^' ana if profert Bhall be made, it shall not entitle the opposite 
party to crave oyer of or set out upon x>yer such deed or othw document." 
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he could not reoover without laying and proving special damage. 
In arguing against the demurrer^ it was^ inter alia, urged^ that 
the 61st section of the Common Law Procedure Act ^ rendered 
it unnecessan^ to state in the declaration^ how the words were 
used in a defamatory sense. It was for the jury to say wheth^ 
they were so used^ and if so^ the action would be maintained. 
The Courts however, gave judgment for the defendant, holding 
the declaration to be insufGicient. Ghdlwey v. Marshall, 23 
L.jr. (N.S.) Exch. 78, 

Special Jury — Challenge. 

At a trial at Nisi Prius, the counsel for the defendant pro- 
posed to challenge one of the special jurors peremptorily. The 
special jury was obtained under the 15 & 16 Vict. c. 76, s. 108.* 
The learned judge refused to allow the challenge. On motion 
for a new trial, on the ground that the challenge had been 
improperly refuised, it was submitted, in opposition, that the 
108th section gave no right of peremptory challenge, and that 
if, for any reason, it was feared that a fair trial could not be 
had by a panel summoned under the new Act, resort could be 
had to the proviso at the end of the 108th section. And the 
Court so hdid, saying, that although it was the common practice, 

* Which enacts: " That in actions of libel and slander, the plaintiff 
shall be at liberty to aver that the words or matter complained of were 
used in a defamatory sense, specif jine such defamatory sense without any 
prefatory averment to show how sach words or matter were used in that 
sense, and such averment shall be put in issue by the denial of the alleged 
libel or slander; and where the words or matter set forth, with or without 
the alleged meaning, show a cause of action, the declaration shall be 
sufficient." 

' Which enacts : " The precept issued by thejudges of the assize as 
aforesaid shall direct the sheriff to summon a sumcient number of special 
jurymen, to be mentioned therein, not exceeding forty-eight in all, to try 
the special jury causes at the assizes ; and the persons summoned ip pur- 
suance of such precept shall be the jury for trymg the special jury causes 
at the assizes, subject to such right of challenge as the parties are now by 
law entitled to ; and a printed panel of the special jurors so summoned 
shall be made, kept, dehvered, and annexed to the JVisi Prius record, in 
like time and manner, and upon the same terms as hereinbefore provided, 
with reference to the panel of common jurors ; and upon the trial the 
special jury shall be balloted for, and called in the order in which they 
snail be wiwn from the box, in the same manner as common jurors ; 
provided that the Court or a iudge, in such case as they or he may think 
fit, may order that a special jury be struck according to ihe present 
practice, and such order may oe a sufficient warrant for striking such 
special jury, and making a panel thereof for the trial of the particular 
eauie." 

YOJs. hu, NO. CIV. M 
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if a juryiDa& is ol^eeted to^ not to call him^ yet as a matter of 
right cause must be shown^ aad that in this respect there was 
no distinction between a special and a oonunon jury. Creed 
t^. Fisher; 23 Law J. (N. S.) Exjoh. 143; S. C 22 Law T. 
Sep. 245. 

SuNUAY— Bbo. Gkn, Hil. Ti»M, 1853, a. 174. 

In this case the writ of summons was specially indorsed and 
served upon the defendant on the 1 1th of February. The time 
for entering an appearance expired on the 18th; and in default 
of appearance judgment was signed. The 26th of February was 
a Sunday^ and the plaintiff^ considering that the 174th rule of 
Hilary Term^ 1853,^ did not apply so as to exdjude Sunday, 
issued execution on Monday, the 27th. On motion to set aside 
this execution, it was contended for the plaintiff, that, by the 
27th section of the Common Law Procedure Act, it is expressly 
enacted, " that execution may issue at the expiration of eight 
days from the last day for appearance ;'' and that the execution 
was rightly issued, unless eight days w^re to be read nine days, 
because the last happened to be a Sunday; and that the 
174th rule eould not restrain the provisions of the Act, as those 
rules were made under the general powers of the Courts, 
and not under the 223rd section of the Common Law Procedure 
Act ;> for they were never laid before Parliament, as was the 

^ Bole 174 : " In all oases in which anv particular number of days, not 
expressed to be clear days, is prescribed by the rules or nractice of the 
Courts, the same shall be reckoned exdusiyely of the nrst day, and 
indusiyely of the last dav, unless the last day happen to fall <m a Sunday, 
Christmas Day, Good Friday, or a day appointed for a public fast or 
thanksgiying, m which case tne time shall be reckoned exclusively of that 
day al^." 

3 Which enacts : " It shall be kwM for the judges of the said Courts, 
or any eight or more of them, of whom the chiefs of each of the said 
Courts shall be three &om time to time, to make all such general rules 
and orders for the effectual execution of this Act, and of the intention and 
object hereof, and for fixing the costs to be allowed for and in reiqpect of 
the matters herein contain^, and the performance thereof, and for appor- 
tioning the costs of issues, and for the purpose of ^iforcing uniformity of 
oraotice in the idlowance of costs in the said Courts ; and of insuring, aa 
tar as may be practicaUe, an equal diyision of the business of taxation 
amongst the Masters of the saui Courts, as in their judgment shall be 
necessary or proper, and for that purpose to meet from time to time as 
occasion may re<j[uire ; and it shall be lawful for the judges of the said 
Courts, or any e^ht or more of them, of whom the chiefs of each of the 
said Courts snail be three, from time to time to exercise all the powera 
and authority e;iy.en to them bj an Act of Parliament passed in the sessioik 
of parliament held in the Idth and 14th years of the reign of her present 
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case with the Pleading Rules of Trinity Term. For the defen* 
dant it was answered that the 174th nde did apply, and that it 
was framed under the 228rd section ; for although^ by that 
section^ the judges had power to make rules, which were to be 
laid before PaiUamelit, yet they also had power thereby to make 
rules for the practice of the Courts, which need not be laid 
before Parliament: that the statute and the rule should be 
taken together, and looked at with reference to the practice at 
the time the statute passed, which w%» that Sunday should be 
excluded. 

The Court held, that the Rules of Hilary Term were framed 
under their general jurisdiction ; that those rules applied only to 
the ordinary practice of the Court, and could not control the 
provisions of the statute; and that, on the 27th section, the 
execution was regular — the rule was therefore discharged. 
Rowberry v. Morgan, 23 Law J. (N. S.) Exch. 191 ; S. C. 28 
Law T. Rep. 129. 

Trial — Notice to take Cause down — Suooestion. 

1. This was a rule caUing on the plaintiff to show cause why 
the suggestion entered by the defendant, under the lOlst sect, 
of the Common Law Procedure Act ^ should not be set aside. 

inaje8t}[, entitled ' An Act to enable the Judges of the Common Law at 
Westminster to alter the Forms of Pleading, with respect to any matter 
herein contained relative to practice or pleading, anything in this Act to 
the contrary notwithstanding ; and the provisions of the said last-mentioned 
Act, as to the rules, orders, or regulations made in pursuance thereof, shaJil 
be held applicable to any rules, orders, or regulations, which shall be made 
in pursuance of this Act ; provided that nothing herein contained shall be 
construed to restrain the authority or limit the jurisdiction of the said 
Courts or judges thereof, to make rules or orders, or otherwise regulate 
and dispose of the business therein." 

^ Which enacts : ** Where any issue is or shall be joined in any cause, 
and the plaintiff has neglected or shall neglect to bring such issue on to be 
tried, that is to say, in town causes where issue has been or shall be 
joined in, or in the vacation before, any term, for instance, Hilary Term, 
and the plaintiff has neglected or shall neglect to bring the issue on to be 
tried during or before the following term and vacation, for instance, 
Easter Term or vacation, and in country causes where issue has been 
or shall be. joined in, or in the vacation before, Hilary or Trinity Term, 
and the plaintiff has neglected or shall neglect to bring the issue on 
to be tried at or before the second assizes following such term ; or if 
issue has been or shall be joined in, or in the vacation before, Easter 
or Michaelmas Term, then, if the plaintiff has neglected or shall neglect 
to bring the issue on to be tried at or before the first assizes after such 
term, whether the plaintiff shall, in the mean time, have given notice 
of trial or not, the defendant may give twenty days* notice to the plain- 
tiff to bring the issue on to be tried at the sittings or assizes, as the 
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The action was commenoed in Jnne^ 1853 ; in December^ pay- 
ment of 10/. into Court pleaded; in January^ 1868^ issue was 
joined^ and notice of trial given for the Liverpool Spring Assizes. 
The cause^ however^ was not taken down ; but another notice of 
trial was given for the Summer Assizes^ and it was taken down^ 
but the record withdrawn. On the 21st of February, 1854, the 
defendant gave notice, under 101st sect., requiring the plaintiff 
to take it down to be tried at the next Spring Assizes, which 
commenced on the 2l8t of March. The plaintiff neglected so 
to do, and thereupon, the defendant having suggested that 
default upon the record, the present rule was obtained, upon the 
ground that, by sect. 101, the twenty days' notice ought to 
expire in time to enable the plaintiff to give notice of trisd after 
the expiration of the twenty days, so that in country causes, 
when full notice of trial was necessary, the defendant was 
bound to give his notice thirty days before the assizes, and that 
in the present case he had failed to do so. On the other side it 
was argued that, according to the grammatical construction, and 
also according to the evident intention of the Legislature, the 
word " afterwards " meant after the service, and not after the 
expiration of the notice. And the Court held, that this was the 
proper construction of the section ; the plaintiff being compelled 
to try the cause at the first sitting after the expiration of the 
notice, may be on the twenty-first day after it had been given ; 
in order to do which, it would be necessary for him to give 
notice of trial before the notice had expired. Rule discharged. 
The plaintiff then appUed to be allowed to try at the ensuing^ 
assizes ; but there being no affidavit of merits, the Court refused 
the application. Judkins v. Atherton, 23 L. T. Eep. 173. 

Insolvency. 

2. This was a rule calling upon the defendant to show cause 
why a twenty days' notice given by him to the plaintiff, to bring 
the cause on to be tried, and any suggestion entered thereon, 
should not be set aside with costs; or why a stet processus 
should not be entered; or why the time for proceedixig to trial 

case may be, next after the expiration of the notice ; and if the plaintiff 
afterward* neglects, to give notice of trial for such sittings or assizes, or 
to proceed to trial in purBoance of the said notice given bj the defendant, 
the defendant may snggest on the record that the plaintiff has failed to 
proceed to trial, although duly required bo to do (which BUggeation shall 
not be traversable, but only be subject to be Bet aside if untme), and may 
sign judgment for his costs ; provided that the Court or a judge shall haye 
power to extend the time for proceeding to trial with or without termB." 
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should not be extended. A notice^ dated the 20th of December, 
1853, had been given under the lOlst section of the Common 
Law Prooednre Act, requiring the plaintiff to bring the cause 
on to be tried at the sittings in Hilary Term. From the affida« 
vits, it appeared that the defendant was in prison for debt, and 
had stated to the plaintiff that since he, the plaintiff, had 
chosen to commence proceedings, he, the defendant, had changed 
his mind, should pay no one, but pass through the Insolvent 
Court. The Court suggested a stet processus, which, being 
declined by the counsel for the defendant, made the rule abso* 
lute. Truscott v. Lautour, 23 Law J. (N. S.) Exch. 96. 

Venue — Change op — ^Affidavit. 

The declaration in this case was for breach of contract. 
After issue joined, an application was made to change the venue 
from Middlesex to London, upon an affidavit that the cause of 
action, if any, arose in the city of London, and not in the 
coimty of Middlesex, and that the defendants beUeved that the 
action would be better tried by a jury of merchants in the city 
of London. A judge at chambers made the order to change the 
venue. A rule was afterwards granted, calling upon the defen- 
dants to show cause why that order should not be rescinded. 
Upon the hearing of this rule, it was held that the affidavit on 
which the order was made was a special one, and therefore suffi- 
cient ; and on that groimd the rule was discharged. During the 
argument a great deal of discussion took place as to what was. 
the existing rule in respect to the changing of venue; and, cer- 
tainly, the observations of the learned judges had the effect of 
rendering the law on the subject somewhat uncertain. Mr. 
Justice Maule intimated that the rule laid down in Rothschild 
V. Shilston ^ only bound those judges who signed it ; and as far 
as can be gathered from the reported observations of the learned 
judge, it seems that the rule in his opinion is, that before plea 
pleaded, an application may be made to change the venue on a 
common affidavit; the only alteration from the old practice 
being, that the order wiU not be made eo? parte, but on stunmons, 
so as to give the other side an opportunity of showing cause; 
but that, after plea pleaded, an affidavit setting out special 
groimds for the change must be produced. Begg v. Forbes, 
23 L. T. Rep. 159. 

> 8 Exch. 603. 



86 Short Leading Cases. 



LIST OF CASES. 

Begg f^. Forbes, 23 Law T. Hep. 16d— Tezme^ChAnge of— Affidayit. 

Bentley v. Dawes, 23 Law T. £ep. a2-*PkadiBg^Coii£tioft--Ftooedeat. 

Biahop of London «. M'Neil, 23 Law J., Szek. Ill— Ffeading^Faymaat 
into Ooor^-^Breaehea on Bond. 

"Bindger v^ Gaj» 23 Law T. Eep. 65*--Aina&dineiit^Adding new Flea. 

Cowbnm v. Wearing and Wilkinson, 23 Law J., Exch. 81 — ^Misjoindei^— 
Stalking oat one of seyeral Defendants. 

Creed t;. FisHer, 23 Law J., Exch. 143 ; S. C. 22 Law T. Bep. 246— Special 
Jury — Challenge. 

Gallwey v. Marshall, 23 Law J., Exch. 7S — Slander— In what sense words 
spoken. 

Griffith V, Selby, 22 Law T. Eep. 261— Several Fleas— Power of Coorfc to 
allow. 

Hall V. Scotson, 23 Law J., Exch. 85 — Judgment for want of Appearanoe 
—Setting aside. 

James v, Cochrane, 23 Law J., Exch. 126— Bail in Error. 

Judkins v. Atherton, 23 Law T. Eep. 173— Trial— Notice to take ooose 
down. 

Bitcbie t^. Van Gelder, 23 Law T. Eep. 81— Amendment— Adding new 
Plea. 

Eowberry ». Morgan, 23 Law J., Exch. 191 ; S. C. 23 Law T. Eep. 12»-* 
Sunday— Eeg. Gen. Hil. Term, 1863. 

Stanton v. Collier, 23 Law J., Q. B. 116— Insolvency— Cause of Action! 
passing to Assignees. 

Truscott V, Laatour, 23 Law J., Exch. 96— Trial— Notice to take Cause 
down— Insolvency. 

Webb (executor) «. Atkins, 23 Law J., C. F. 96; S. C. 22 Law T. Bep. 
260— Pleading — Frofert and Oyer — Production of Document in lien. 

Wilson ». Braddyl, 23 Law T. Eep. 81— Fleading^Frofert and Oyer. 
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Manual of the Law of Maritime Warfare. Bj William Hazlitt and 
Henry Philip Boche> BarriBterB>-at-Law. London : Stevens and 
Norton; Edinburgh: T. Clark; Dublin: Hodgw and Smith. 
1854. 

The Laws of War affecting Commerce and Shipping. By H. Bjer- 
ley Thompson, Esq., Barrister^at-Law. New edition, enlarged. 
Lond<»i : Smith and Elder. 1854. 

Shipping Laws of the British Empire. Edited by Gteo. Atkinson, 
Seijeant-at-Law. London: Longmans. 1854. 

These are all very excellent books in their way. The first of the 
above-named books is a new one, and appears to be much more com- 
prehensive, and therefore useful^ under tae existing circiunstances of 
bur mercantile navy. The author divides his book chiefly under these 
heads : — ^war, declaration of war ; hostile character ; domicile ; trans- 
fers m ^rafii»^»; belligerents; eommeroe of the enemy; privateeifa; 
neutrals ; blockade ; coasting trade ; colonial trade ; contraband ; right 
of search ; capture ; ran8(»n ; poai liminium license and prize. 

The defects of this book are, that for an essay — which it is^ — it is 
not sufficiently methodized, and labours under the singular omission 
of a table of contents. There is, perhaps, too much reliance on 
isolated cases, and too much use of marginal notes ; but, nevertheless, 
it contains a great deal of very useful information. 

For a well-written, compact, lucid, and authoritative tractate on 
the subject, commend us, and let us commend others, to this work of 
Mr. Byerley Thompson's. 

Serjeant Atkinson's book is a reprint of Parke on Marine In- 
suranee, and Abbott on Shipping, with a long introduction, which is 
ably written. 



The Law of Turnpike Beads. By George Oke. London : Butter- 
worths. 1854. 

This has every title to be esteemed a standard work. Mr. Oke has 
bestowed, if mnt be possible^ even more than his usual care and 
eminent ridll in writing text and practice books, and no country 
practitioner ought to be without it. 
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A Manual for Articled Clerks. By J. J. S. Wharton, Esq., Barrister- 
at-Law. Seyentb edition. London : Butterwoiths. 1854. 

The fact of this book having run to a seventh edition, is alone a 
sufficient proof of its value, and of the estimation in which it is held 
by the profession. 



He Charitable Trusts Act, 1858. By Owen Davies Tudor, Esq. 
London: Bond. Wildy, America. 1854 

This is labour nearly wasted ; and a well-wtitten book on an Act of 
Parliament which is at present nearly a dead letter, and must so 
remain until Parliament gives the powers to the Charity Commis- 
sion essential to its reformatory administration. At present it does 
nothing ; for it can do nothing but what has been done sufficiently 
long before it was created, namely, to inquire into abuses already 
notorious. The book is well methodized, and handsomely got up. 



Su£QB;estions for the future Provision of Criminal Lunatics. By W. 
Carles Hood, M.D. London : Churchill. 1854. 

This book deals with the statistics of lunacy and distribution of 
lunatics, followed by suggestions which, though we do not pledge 
ourselves to their soundless in all respects, are shrewd and well 
worthy a more careful analysis than we are enabled to bestow on them. 
It is a book of theory rather than practice ; but the theoiy is highly 
important. 



Sheriff Law, a practical Treatise on the Office of Sheriff, TJnder- 
Sheriff, Bailiffs, ^. By George Atkinson, Serjeant-at-Law. 
Third edition. London : Longmans, Brown, Qreen. 1854. 

A msw and carefiilly collated edition of a justly successful book. 



The Law of Charities, with all the Statutes, and a Digest of Cases, 
^. By Philip Francis, Esq. London : Crockford. 1854. 

Mb. Ebakgis has produced a very creditable and carefully com- 
piled edition of these recent and former statutes, well noted and 
Nipplied with every form, order, and regulation, that can be useful. 
We recommend it to all persons interested in Charity Law, whether 
old or new. 
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Limited Liability Partnerships ; and on Commercial Charters. "By 
Edwin Watkins Field. London : Longman, Brown, and Co., 1854. 

A GLETEBLY written book. Our o{)inioii on this subject will be 
found in article iV. 



An Essaj on the Ee^try Laws. Hj John Bonner, Barrister. 
Quebec t iiovell. 

A WEUi compiled book, doubtiess yeiy useful in Canada. 



Commentaries upon Litemational Law (vol. i.). By Bobert Philli^ 
more, M.F. London : W. Benning. 1854. 

tVfi prefer noticing this work when complete. It appears to be too 
able Imd important to be dismissed in a snort notice. 
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Wntm of t|^ ^uarter^ 



MISOEIiIiAinDOnS. 

We erred in assignuig tbe birth-place of the late Mr. Serjt. Talfourd 
to Dozej, near Stafford. We wrote this after communication with the 
Sector of Stafford, one of the late Judge's personal friends, who 
Idndly took pains in ascertaining the facts, but nevertheless seems to 
have been misinformed, as the uunilj of the Judge have, we believe, 
no doubt that he was bom at St. Lawrence, Beading, and baptised 
in a chapel there. 

A Lesson to Plsadebb. — ^At the close of the O^loucester Assizes, 
a mammoth bill of indictment for perjury in pleadings was preferred 
before the grand jury, which, when produced in court occupied 
several skins of parchment, and measured several feet in length. It 
was preferred against a Sir Thomas Fhilipps, Bart., lihder the 
statutes. The grand jury had ignored the bill, and the foreman 
addressing Mr. Justice Crompton, stated that the grand jury unani- 
mously requested that the expenses of such a proceeding should not 
be allowed to the prosecutor. It is always possible to set out the 
gravamen of a perjury in a few words ; and experience has shown 
that those indictments are always the most vulnerable which are 
the most verbose. Prolixity in pleading, as in other things, is'the 
sure sign of puzzle-headedness. 



APFOIVTMlDlSrTS, &o. 

The Queen has appointed the Bight Hon. John Bussell (commonly 
called Lord John Bussell) to be the unpaid Ohariiy Commissioner 
for England and Wales, unded the provisions and for the purposes 
of the Charitable Trusts Act, 1853, in the room of the Bight Hon. 
Sir George Grey, Bart., G.C.B., resigned. 

The Queen has appointed Sir William Page Wood, Knt. ; Sir 
John Taylor Coleridge, Knt. ; the Bight Hon. Joseph Napier ; Sir 
Alexander Cockbum, Knt. ; Sir Bichard Bethell, Knt. ; Sir Thomas 
Erskine Perry, Knt. ; John George Shaw Lefevre, Esq. ; Henry 
Singer Keating, Esq., Q.C. ; Thomas Greenwood, Esq. ; James 
Stewart, Esq., and Germain Lavie, Esq., to be her Majesty's Com- 
missioners for inquiring into the arrangements in the Inns of Court, 
and Inns of Chancery, for promoting the study of the Law and 
Jurisprudence, and securing a sound education to the students. 
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Nbw Qussk'b Gouksbl. — ^Mp. CommisBioner Erie wid Mr. 
Benison, of tbe Chancery bar, and Mr. Thomas Fhinn, M.P., and 
Mr. E. P. Collier, M.P., of the Common Law bar, were Bwom in 
before the Lord Chancellor as Queen's Counsel ; the latter two with 
patents of precedence. 

Mr. Q-. Pigott, of the Oxford Circuit, is appointed counsel to the 
Inland Eevenue; in the place of Mr. T. Phinn, M.P., who is appointed 
Counsel to the Admiralty and Advocate of the Fleet. 

Mr. Headlam, M.P., has been appointed Chancellor of the diocese 
of Eipon, rendered vacant by the death of his father, the Yenerable 
Archdeacon Headlam. 

Mr. William Ogle is appointed Chief Justice at Ceylon; and 
Alan Ker, Esq., Chief Justice of the Island of Nevis. 

Qbay's Ijsrs, Mr. James Barstow, of the Western Circuit, was on 
Tuesday last chosen a bencher of G-ray's-inn. 



OAIiliS TO TH3D BAB. 



Likcolk's IiOT, Mav I. — Jasper Kenrick Peck, Esq. (holder of 
the studentship awarded in Hilary Term, 1854) ; John Hutton Tavler, 
Esq., M.A. ; George Pemberton, Esq., B.A. ; Herbert Cric^ton 
Stuart, Esq., B.A ; Francis Barchard, jun., Esq., M.A. ; William 
Worsley !Knox, Esq., B.A. ; Charles Herbert Smith, Esq., M.A. ; 
William Hampden Perfect, Esq., LL.B; Charles Mahon Tyndidl, 
Esq., M.A. ; Cyrus Slater, Esq., B.A. ; Charles Meabum Tatham, 
Esq., M.A. ; Thomas Prothero, Esq. ; Eandolph Henry Crewe, Esq., 
M.A. ; and William Charles Wilkes, Esq., B.A. 

ImnsB Templb, May 1. — John Edward Palmer, Esq. ; William 
Sainy, Esq. ; Matthias Cathrow Turner, Esq. ; George Bryan Bryan, 
Esq. ; Patrick M'Gregor Bobertson, Esq. ; Alfred Augustus James, 
Esq. ; Edwin Ward, Esq., B.A. ; William Hepworth Dixon, Esq. ; 
Henry Watson, Esq., B.A. ; John Airey, Esq. ; Charles Pontifex, 
Esq., B.A. ; John James Heath Saint, Esq., B.A. ; Henry Charles 
Taylor, Esq. ; the Hon. Prancis Dudley Stuart Wortley ; William 
George Granville Vernon Harcourt, Esq., B.A. ; Thomas Bell, Esq. ; 
Philip Hemery Le Breton, Esq. ; Jonathan Darby, Esq., B.A. ; and 
Joseph Augustus Yorke, Esq. 

Middle Temple, May 1. — ^Hubert Lewis, Esq. (certificate of 
honour. Council of Legal Education), B.A., Emanuel, Cambridge ; 
Eowland AVhitehall Kenyon, Esq., M.A., St. John's, Cambridge ; 



9d Epent^ ^ th^ Qmrt^. 

Ab^rcrombj Sobert Did):, E^q^ (advocate^ Scotch b«f ) \ Jobn T^Tter 
Hopwopd, Esq., Trinity, Orford ; Heaary Edwaid Daniel Bsq.^ 
Queen's, O^ord; Freqeriok Benjamin D'Eiwood Bamaige^ Esq., 
B.A., Fellow of Caius, CaEibridge; John Kirke, Esq.; "WiUwa 
Thomas Qreenhow, Esq., B.A., London University ; Philip Meadow^t 
Martineau, Esq., LL.B., London Uniyersity ; Bobert Patten Adams, 
Esq. ; ^d Edward Matthew F^Qwick. 

Linoolk's Iiw, June 9, — ^Jonathan George Norton Dair^y, BvA. 5 
William Wykes Ladell, Esq. ; Edward George Augusta Harcourt 
Moore, B.A^ ; Alfred Bailey, M. A< ; WiUiam Alezandei* I>obie, 
B.A.; Andrew Charles Elliott, Esq.; Edward Fry, B.A; Boberb 
John Biron, B.A. and S.C.L. ; Joseph Gillespie O'Dwyer, Eaq^; 
Spencer Perceval, Jan., B.A. ; and Eichard Vigors Doyne, M.A. 

Gbay's IiTPT, Juue 9, — Kenneth Leith 8tithe?l«ad, Esq,, Vf^^ 
John Holker, Esq. 

IsrswB. Temple, June 9. — A. Boyd Purcell, Esq., B.A,; H^Hfj 
Eowcliffe, Esq., M.A. : Benjamin Bousfield Swan, Esq., B.A. ; John 
Fell, Esq. ; John Walker, Esq. ; Charles Godfrey Price, Esq., M.A. ; 
Alexander Henry Boss, Esq., B. A. ; Eobert James Baker, Esq. ; 
William Mayd, Esq., jun. ; the Hon. Thomas Charles Bruce, M.A. ; 
Edward Waldron Haywood, Esq., S.C.L, ; Thomas Oliver, Esq. ; 
Thomas Baker, Esq. ; William Francis Kemp, Esq., M.A. ; and 
George Crampton Leech, Esq., B.A. 

!(in7EB Temple, June 13. — George Hunter Cary, Esq. 

Geat's Inn, June X4. — Charles Wr^ Lewis, Esq., W2«i called to 
the degroQ of barrister-at-law. 



NBOBOXiOGT. 



April, 

2Qth. WiLLAN, I^eonard, Esq., solicitor, Lancaster ; «ged 91. 

20th. CoLLYEB, Samuel, Esq., solicitor, Lo^doI4 ; aged 77. 

26th. C(>CKBTrBN, Lord. The Scotch Bench has lost another of 
its nwst distinguished members by the death of Lo?d Cockbum^ 
which took place on Wednesday, the 26th, at Bonaly, near Edin-> 
burgh. The learned judge returned from the discharge of Im. 
judicial duties on the Ayr Circuit only on, th^ 20th ; a»d thoiig^ 
he was the next day seized with diarrhoea, it was not till Monday 
that the symptoms of th^ malady became so serious as to excdte 
apprehension, foreboding the fatal issue which was so soon to be 
realised. The late judge was born in 1778, and was called to 
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the Scotch Bar in 1800, the same year as Lord Brougham. Even 
among the sifted men that then adorned the Parliament-honse in 
Ed^burgh, he was not long in achieving a distinguished name as 
an eloquent and successful pleader. His chief triumphs were won 
in the criminal courts, from his perfect mastery of the powers of 
persuasive* eloquence. His style was homely, and his use of the 
Scottish dialect most effective ; while his tact, sound judgment, and 
legal acumen, left him almost without a rival in addressing a jury. 
£ord Cockbum was made Solicitor-General in 1830 by the Whifij 
Government; the office of Lord Advocate being filled by Lord 
Je&ey. They were both raised to the Bench in 1834, and their 
friencbhip subsisted unbroken till the death of Lard Jeffirey^ whosi^ 
recent biography by Lord Cockburn is a charming tribute to the 
memory of the aistmg;ui9hed reviewer. Lord Cockbum was remark- 
able for his love of the fine arts; and he ever took the deepest 
interest in the adornment of the Scottish capital. He was the authov 
of some articles in the Edvnhwr^h Review, 

10th. Shabps, James, Esq., solicitor, Kennington. 

14th. Wtkes, Thomas Smith, Esq., solicitor, Croydon j^ aged 27. 

June, 

1st. HxTCHQQQx; Samucil Phillips, Esq., soUdtor, Manchestorv 
aged 65. 

1st. OsBOBKE, Bobert, Esq., solicitor, Bristol ; aged 46. 

4th. Pbhitglb, "William, Esq., solicitor, London. 

14th. MoTT, Thomas Samuel, Esq., solicitor, Herts ; aged 6^. 

20th. GK>LDSMiTH, Henry, !Ekq., solicitor, Berks ; aged 73. 

24th. BoasBS, Bobert, Esq., solicitor, London. 

26th. BiGKiTEB, O. F., Esq., barrister-at-law. 

Jvkty,, 

14th. Beotlbt, S. G. B., B^q., of the firm of Floyd and Beutley ; 
aged 29. 
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9Ji»i of 0sio IN^litatiomi* 



Atkinson — Sheriff Law ; or, a Practical Treatise on the Office of Sheriff, 
Undersheriff, Bailiffs, &c., on their Duties in the Elections of Members of 
Parliament and Coroners, Assizes, and Sessions of the Peace. By G. 
Atkinson, Serjeant-at-Law. 870. lOs. 6d. cloth« 

Atkinson — The Shipping Laws of the British Empire, consisting of 
Park on Marine Insurance, and Abbott on Shipping. Edited bj G. At- 
kinson, Serjeant-at-law. 8ro. lOs. 6d. doth. 

Ayehhowm — ^Forms of Practical Proceedings in the High Court of 
Chancery, with the Orders of Court, Bules and Beg[alations, from 
Michaelmas Term, 1849, to Trinity Term, 1854. Forming the second 
Tolume of the fourth edition of the Practice of the Court. By Hubert 
Ayckboum, Solicitor's Clerk. 12mo. 10s. boards. 

Batemcm — The General Turnpike Boad Acts now in force; and an 
Appendix of Forms, with an Index and Notes. By J. Bateman, LL.D. 
The fourth edition, by W. N. Welsby, Esq., Barrister. 12mo. 12s. doth. 

Orea«v-— The Eise and Progress of the English Constitution. By E. S. 
Creasy, Esq., Barrister. Second edition, post 8yo. 9s. 6d. cloth. 

Crimincd Law — ^Letters to the Lord Chancellor, containing Qbserra- 
ticms oh the Answers of the Judges concerning the Criminal Law Amend- 
ment Bills : No. 1. Assault and Battery, by a County Magistrate. No. 2. 
Characteristics of the Common Law. 8yo. Is. 6d. each. 

Deone— Effect of War on the Trade and Ryperty of Neutrals, and 
Maritime Capture and Prize ; Contraband of War, Iblockade, Bight of 
Search, Capture and Prize. By J. P. Deane, D.C.L., Barrister* 8yo. 
8s. 6d. sewed. 

Dryden — ^The Constitution of Jersey ; a Concise View of the Legislatiye 
Powers of the Crown over the Island of Jersey. By A. E. Dryden, Esq., 
Barrister. 8yo. 2s. 6d. sewed. 

Freshfield — County Bates; Practical Suggestions for carrying into 
Effect the Act 15 k 16 Vict. cap. 18, to consolidate and amend the 
Statutes relating to the Assessment and Collection of County Bates in 
Engknd and mles. By J. W. Freshfield, Esq., M.P. 8yo. Is. sewed. 

Hazlitt and Roche — A Manual of Maritime Warfare, embodying the 
Decisions of Lord Stowell, and other English Judges, and of the American 
Courts, and tbe Opinions of the most eminent Jurists. By W. Hazlitt, 
and H. P. Boche, Esqrs., Barristers. 12mo. lOs. 6d. doth. 
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JSosach — ^The Bights of British and Neutral Commerce, as affected by 
recent Bojal Declarations and Orders in Council. By J. Hosack» Esq., 
Barrister. 12mo. 58. cloth. 

Loch-— A Practical Legal Guide for Sailars and Merchants during the 
War. By W. A. Loch. 870. 9s. 6d. cloth. 

MerriJUld — ^The Burgesses' Manual; a Practical Exposition of the 
Constitution of Corporate Towns, as regulated by the Tarious Municipal 
Corporation Acts. By F. Merrifield, Esq., Barrister. 12mo. 6s. doth. 

Norton — The Condition and the Bequirements of the Presidency of 
Madras. By J. B. Norton, Esq., Barrister. 8yo. 5s. doth. 

Ohe-'l!\ie Law of Turnpike Boada ; oomprisinff the whole of tlie General 
Acts now in force : the recent Acts as to the Union of Trusts, for faci- 
litating Arrangements with their Creditors, as to the Literference by 
Bailways with Beads, their Non-Eepur, and enforcing Contributions from 
Parishes, Ac. Ac., practically arranged. With Cases, copious Notes, all 
the necessary Forms, and an elalK>rate Lidex, Ac. By Greorge C. Oke, 
Author of " The Magisterial Synopsis," and '< The Magisterial f ormulist," 
Ac. 12mo. 12s. doth. 

Parson-T-K Treatise on the Law of Wills, with Appendix of the Sue- 
cession Duty Act, &c. By A. Parson, Solicitor. 8s. 6d. boards. 

Phillimore — Commentaries on Litemational Law. By B. Phillimore, 
D.C.L., Barrister, M.P. Vol. I. 870. 16s. cloth. 

Saunders— The Law and Practice of Affiliation and Proceedings in Bas- 
tardy, incltlding Appeals to the Sessions and Proceedings by Certiorari ; 
with the Statutes and Forms. By T. W. Saunders, Esq., Barrister. 
Third edition. 12mo. 5s. 6d. doth. 

Saunders — ^The Law and Practice of Municipal Eegistration and Elec- 
tions. By T. W. Saunders, Esq., Barrister. Post 8yo. 5s. 6d. cloth. 

Seton — ^Forms of Decrees in Sq^ti% and of Orders connected with 
them ; with Practical Notes. By Sir Henry Seton. The second edition, 
by W. H. Harrison, Esq., Barrister, and B. H. Leach, Esq., Begistrar. 
Boyal 8yo. 1/. lis. 6d. boards. 

Story-^'NoteB on the Principles and Practice of the Prize Courts. By 
J. Story, LL.D. Edited by F. T. Pratt, D.C.L. 8vo. 10s. 6d. boards. 

Talfburd^'A Memoir of Mr. Justice Talfourd. By a Member of the 
Oxford Circuit. Beprinted from the Law Magazine. 870. Is. sewed. 

Ta^ng— The Beadwin Prize Essay, on the Cost Book Prindple, as 
applicable to Mining. By T. Tappilig, Esq., Barrister. Second edition. 
8yo. 5s. boards. 

IWor— The Charitable Trusts Act, 1853. The Orders, Begulations, 
and Listructions issued pursuant thereto, and a Selection of Schemes ; 
with Notes, preceded by a Summary of the Law of Charities. By O. D. 
Tudor, Esq., Burister, Boyal 12mo. 9s. cloth. 
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Ji^mddUof>9^-4:ihxitick Falrotoni^d, Historically, LegidQy, and Morally 
oonndered, in eonn^tion witii the <^ence of Simony. By A. Waddilor^ 
D.C.L. Post 8vo. 58. 6d. cloth. 

WknitUm*^ tCimtial kit Artided Clcrkft, containing Cotmefi of Study, 
as well in Common Law, Conveyancing, Equity, Bankruptcy, and Criminal 
Law, 88 in Constitutional, Boman-Civil, Ecclesiastical, Colonial and Inter- 
national Laws, and Medical J^ufispmdenoe ; a Digest of all the Examination 
Questions, with l^e New &enef al Rules, Forms of Articles of Clerkship, 
Notices, AffidaYite, <Sk)., and a list of the proper Stamps and Fees ; bein^ 
a comprehensive Guide to their successful Examination, Admission, ana 
Practice, as Attorney and Solicitors of the Superior Courts. Seventh 
edition. By J. J. S. Wharton, M.A., Bamster^t^Law. l^o. 14b. doth. 



THE 
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No. CV. 



Art. I.— public LAW. 



Commentaries on Universal Public Law. By George Bowyer, Esq., M.P,, 
D.C.L., Barrister-at-Law. Author of ''Commentaries on the Con-> 
stitutional Law of England/' '' Commentaries on the Modem Civil 
Law," *' Readings before the Honourable Society of the Middle 
Temple/' &c. London : Stevens & Norton, Bell Yard, Temple Bar. 
1854. 

TO all members of our profession who look upon law not 
merely as a craft by which they earn their living, but ai 
the most important, the most sublime, and the most sacred of 
social sciences, — a science that springs from the divinest part 
of our moral nature, — ^the mysterious tribunal which even the 
most benighted and criminal bear within them, and before which 
they are hourly summoned by the consciousness of their deeds, 
and become " a law unto themselves,'^ — a science that, more 
than all the Bridgewater treatises ever written, proclaims the 
existence of the Author of Good, whom men call God, and warns 
us, at every step of our study of it, of a higher accountabilityjt 
of which it is the type and the minister below; — to all who take 
this true and ennobling view of law, that class of works usually 
denominated law-books^ — ^the tools, or, if the reader prefer a 
more dignified term, the engines by which wealth and honour 
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are wrought, — will not alone afford the nourishment to their 
moral nature which can arm them with the vigour to fight the 
good fight of the Bar. Men who are worthy of the name are 
not satisfied with knowing that the world is something to them ; 
they require to be nerved by the belief that they are something 
to the world. The artizan is fond of believing that he is the 
foundation of society; the soldier, that he is his coimtry^s 
defence ; the merchant, that he is the link between nations, and 
the diffuser of civilization ; the clergyman, that he is the servant 
of the Almighty. And the lawyer must believe that he is 
something better than the minister of human litigiousness, in 
order to maintain his self-respect, and to raise his heart above 
the crawling and grovelling passions which have so often been 
the origin of his briefs. In vain he would, as a substitute for 
that faith, survey his accumulated wealth, and exclaim, with the 
sordid Roman emperor, " Non olet ! '' The higher part of his 
nature tells him that these golden heaps are untainted only 
when they are not the sole object of exertion, but are purified 
and consecrated by nobler aims. We know nothing more vene- 
rable than those lawyers in whom these feelings were a ruling 
and a guiding principle, — the Hales, the Mansfields, the Den- 
mans, the Romillys, the Langdales, the Talfourds, in England; 
and the Moles, the Domats, the D' Agnesseaus, in France; — men 
whose majestic advocacy guilt shrank from seeking, while virtue 
seemed to command it by an irresistible attraction ! We know 
nothing more contemptible than those caustic little Old Bailey 
souls, — those Spijuiri xl^vxtSia of Plato, to whom roguery in trouble 
instinctively flies for help, while honesty as instinctively shuns 
them, — whose intellectual faculties are but the pullulating brood 
of a corrupt conscience, — to whom the nobler emotions are but 
studied topics for the jury ! Such men as the former are an 
ornament to their country, and the pride of their profession ; 
and long after they have quitted the scene of their labours, their 
example moulds the characters and directs the lives of those 
who succeed them, while their name becomes an element in the 
respect with which the majesty of the law is regarded in this 
. country. Such men as the latter are the discredit of their 
calling, the scoff of satire and comedy, the opprobrium of justice, 
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and the solvents which corrode the foundations of the authority 
of the law and the constitution. The predominance of the one 
or the other of these two legal characters will go far to deter- 
mine the duration of the liberty of the nation^ and the rank it 
will hold in the history of the wcnrld. 

How momentous a question is it not^ therefore, to determine 
what is the present composition of the legal profession 1 Is the 
high-priesthood of the law for ever extinct among us 7 Shall 
we never again see those venerable figures except in the cold 
marble that, while reminding us that they were, proclaims that 
they are not ? These questions have been often and anxiously 
asked of late, and a feeling has been gaining ground that the 
character of the legal profession has for some time been, and is 
at present, undei^oing a rapid decay ; that the Bar is becoming 
a mere agency of the attorneys ; that its general culture, and 
even its professional learning, is declining ; and that its self- 
respect, its 0/o($vT})ua, is descending to the level of its condition 
and prospects. There is, no doubt, a foundation of truth in 
this feeling ; nevertheless, we entertain no fears of its being 
realised. There is a principle of reaction and revival in every 
downward tendency in England which will not suffer anything 
good to perish. Already we perceive its action in the improve- 
ments now in progress in the legal education afforded by the 
inns of court, and in the greater comprehensiveness of the legal 
reforms, both executed and yet under discussion. The legal 
works lately published also appear to us to exhibit greater ele- 
vation of aim, and a more philosophical erudition than formerly. 
We have been forcibly impressed with this truth while perusing 
the noble work which stands at the head of this article, and 
which we must apologise to our readers for not having sooner 
introduced to their notice. The author's name is already well 
known from his previous works, and especially the " Commen- 
taries on the Constitutional Law of England,'' without question 
the most learned and philosophical exposition of that historical 
phenomenon, the British constitution, in existence; and his 
other works exhibit an extent of knowledge of ancient and 
modem Roman law, and the works of continental jurists, which 
we believe to be without equal in this country. We must. 
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however^ limit ourselves to noticing this last and greatest of the 
prodnctions of his mind. 

The quality we prize most in this work is, not so much the 
terse severity of its style, and the vast erudition and conscien- 
tious exactness it exhibits, as the high impartiaUty and exalted 
moraUty which pervades it, and imparts to it a sort of monu- 
mental and almost antique dignity. This is, no doubt, in some 
measure the attribute of the subject itself, certainly the most 
sublime within the range of legal science ; but we need not 
inform our learned readers that it may be made to assume very 
various aspects, according to the manner in which it is treated, 
and the point of view from which it is regarded. The science 
of Public Law may be divided into three schools, — the fabulous 
school, which deduces its origin from some purely imaginary 
event and state of society ; the historical school, prevalent in 
Germany, which strives to show how it came to pass that a 
certain principle of law was established rather than the reasons 
on which it is founded ; and the rational school, which seeks 
for an it priori basis of wisdom, jastice, and necessity for every 
principle, regardless of the fortuitous concatenation of events 
by which it was called into active being. To the first of these 
schools, — that of Locke, Hobbes, and Rousseau, — ^we can assign 
no higher rank than that of clever jetut^ fTesprit, But we are 
far from undervaluing the merit of the second, of which Savigni 
is the most illustrious representative. It stands something in 
the same relation to the science of law that Hallam's " Consti- 
tutional History ^' does to Blackstone or Delolme. We, how- 
ever, consider the third to be the highest in rank, whether 
estimated by its intellectual beauty, or by the influence it has 
exercised on mankind. The philosophy of the British consti- 
tution, as embodied in Blackstone, Delolme, or our author's 
'^ Commentaries,^' certainly impresses the reader with a higher 
sense of eesthetic beauty than its " history,'' as treated even by 
the severe reason of a Hallam. For the same reason the works 
of the great jurists of the Italian and French schools possess a 
dignity and symmetry of form, compared with those of the his- 
torical school, to the influence of which few readers can be 
insensible. And to this very intellectual beauty the national 
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school owes the vast power it has exercised over the destinies of 
mankind. What else has enabled the Boman law to survive, for 
so many centuries^ the empire bj which it was extended over 
Europe, and to win the willing allegiance of the various races 
of barbarians bj which it appeared destined to be swept away? 
And what else has endowed with such an authority among 
nations the works of D^Agnesseau, Cujac, Domat, Grotius, 
Pufendorf, and Vattel ? 

To this great school of jurisprudence the work of Dr. Bowyer 
belongs. He only alludes to the theories of Rousseau and 
Hobbes to refiite them, and condemn them in a few sentences, 
and is very sparing in his use of history. His aim is to deduce 
every principle from reason. Not that he ignores the influence 
of events in calling them into existence, and imagines them to 
have sprung, Minerva like, from the brains of philosophers. 
There is not a trace of transcendentalism in the work. The 
impression which it leaves on the mind of the reader is, on the 
contrary, that while the individuals or generations with whom 
a principle of Public Law originated, were only intent upon 
solving a difficulty which presented itself, and reconciling con- 
flicting rights and interests, the methods which their reason and 
common sense suggested to them were, without their being 
conscious of it, dictated by a rule of primary or secondary 
natural law, inherent in the moral nature of man. And thus a 
succession of partial exercises of reason raised a fabric which 
the comprehensive survey and searching analysis of great minds 
subsequently proved to have been moulded by an all-pervading 
law into one consistent and symmetrical whole, in the same 
manner as the coral islands of the Pacific, the work of millions 
of microscopic insects, each unconsciously obeying the law of 
its nature, are found by the naturalist to assume one invariable 
and symmetrical form. Of this concordance, observable in the 
legislation of difierent ages and countries, several remarkable 
instances are cited at p. 146-8, and that in the class of arbi- 
trary laws, in which the greatest scope for diversity exists. 
Notwithstanding the wide divergence of Hindoo, Mahomedan, 
Boman, and English civilization, a comparison of their laws 
exhibits an agreement in many important principles of juris- 
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pradence, on which a jurist of the historical school might easily 
biiild a most imposing theory of derivation. Dr. Bowyer, how- 
ever^ explains this phenomenon as follows : — 

" All arbitrary laws have some reason connected with the order of 
that society to which they belong. They are founded on a principle 
of utility, fitness, or convenience, or even necessity, which constitutes 
their justice, and is their spirit. And the arbitrary matters chiefly 
regulated by them are, in like manner, governed bv the same prin- 
ciple and spirit. A similarity between arbitrary laws of different 
countries is frequentlv observed, and has given rise to many, often 
unsound, theories and hypotheses. In some cases this is to be ac- 
counted for by historical reasons; but in others the resemblance 
arises from a uniformity in the construction and operations of the 
human mind, which makes the reason of different men come to the 
same conclusions." 

This overruling principle of unity in the midst of the variety 
of human arbitrary legislation^ occasioned by diversity of cir- 
cumstances, is yet more strikingly illustrated in the chapters on 
the Conflict of Laws. The origin of this unity in the midst of 
diversity is thus explained : — 

" Municipal laws must be looked upon under two aspects. First, 
they are a rule of civil conduct, prescribed by the sovereign power 
of the state to its subjects, for the exclusive regulation and govern- 
ment of the particular community to which they belong. This is 
the primarv use of municipal laws, considered as such. Secondly, 
municipal laws are to be considered with reference to this proposi- 
tion — that mankind in general are governed by the municipal laws 
of all the particular communities into which they are divided. Some 
of these municipal laws are, or ought to be, common to all civilized 
communities, while others are peculiar to a country or place. The 
former are direct, and the latter are indirect, consequences of the 
two primary laws, as we have already shown. It follows from these 
positions, and from what we have said on the nature and spirit of 
laws, that all the laws in civil society, taken together as a whole, 
comprehending all nations, have a common general purpose, which 
is that of civil society itself. "Where the municipal laws of different 
communities agree, this common purpose is evident, and naturally 
results from their operation. But a difficulty arises when the laws of 
one country are opposed to those of another, in cases in which such 
inconsistent laws come in contact with each other. In those cases 
there is a want of harmony in the svstem and working of general 
civil society, because two inconsistent laws cannot both take effect on 
the same subject matter ; and, on the other hand, the foreign laws 
cannot be rejected without breaking the continuity of human society 
which extends to all mankind, and so interrupting the intercourse 
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and commerce of the world. To deal with such cases, and preyent 
those inconveniences, is the use and object of the eomitaa gentivm.^* 

These extracts will give on idea of the general spirit in which 
the work is written. The motives to which it owes its existence 
are stated by the author in a spirited introduction^ in which he 
rapidly describes the revolutionary movements of 1848-9^ the 
extravagant theories to which they gave birth^ and the stem 
military despotisms which suppressed them. He then proceeds 
as follows : — 

'^ The inference drawn by some from all the various circumstances 
referred to, and the present aspect of public afiairs, is, that public 
law must now be treated as a thiiig obsolete, and cast aside by the 
common consent of European statesmen. And it may indeed seem 
that, in our times, those who are entrusted with government in the 
greater part of Europe, can scarcely be expected to do more than 
meet, by energetic action and commanding force, the dangers and 
difficulties which from time to time arise ; and that vigilance and 
power must take the place of law, and even of justice. And so the 
uncertainty of governments renders the practice of international law 
in many cases subordinate to state craft." 

" But this notion, which would throw back European civilization, 
in one of its highest branches, for many centuries, seems to me both 
shallow and unsound. The reader will remember that fine passage 
in Orotius, where he laments the readiness with which nations went 
to war on the smallest pretences, and the lawless manner in which 
they carried it on when once the sword was unsheathed. He does 
not draw the conclusion from thence, that, because, as Cicero says, 
Silent leges inter arma, — and because nations seemed bent upon 
referring everything to the tribunal of force and blood, — ^therefore 
the jus gentivm was a mere dream or a philosophical hypothesis, 
useless to practical men. On the contrary, he tells us tnat this, 
which he calls horrible barbarism, was one of his chief inducements 
to write his glorious book on the laws of "War and Peace." 

" And of sdl times, perhaps, in modern history, the present is that 
in which especiallv it behoves thoughtful men to mvestigate the 
science of public law. When society and property, and that due 
subordination of persons, without which neither can exist, are per- 
severingly and ingeniously attacked, it becomes important to know 
scientifically the grounds and reasons of those institutions from 
whence spnng the great branches of secondary natural law, and to 
see the consequences to which they lead. When the insecurity of 
human government in a great part of the civiHzed world seems to 
make pohtical institutions as changeable as the scenes of a theatre, 
and dnves men to throw themselves into the arms of any power that 
appears to promise protection from perpetual revolutions, it is surely 
interesting and useful to study the laws on which the different forms 
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of political society are constructed, and the reasons of those laws. 
And when the mutability of governments and constitutions, and the 
sense of danger in most countries felt, renders the practice of inter- 
national law irregular and uncertain ; then especially the grounds of 
that law, and the legal principles on which the relations of different 
human societies with each other should be regulated, ought to be 
learned and studiously considered." 

The great work to which Dr. Bowyer refers, undoubtedly 
exercised a most powerful and beneficial influence upon the 
conduct of nations. But those were times when grave and 
reverend tomes formed the reading of every well-educated man. 
They now repose undisturbed on the shelves of his library, 
while their wisdom is only known to him through the references 
at the foot of the pages of the trim duodecimo, and the smart 
pamphlet. We do not imagine, therefore, that the calm and 
impartial doctrines of this book will percolate down to the 
stratum of society from which political eruptions have their 
origin. But it is well calculated to diffuse more philosophical 
ideas on government in the strata above it, where the theories 
are invented, which are the immediate cause of those convul- 
sions, and prevent their resulting in any benefit to mankind. 

We will now proceed to give our readers a closer view of Dr. 
Bowyer's work. 

The two chapters following the introductory one treat of the 
origin of Law. These chapters may, perhaps, be considered by 
some to belong more properly to Moral Philosophy than to 
Public Law. But our author justly observes, — 

" That what is commonly called practical ought to be inseparable 
from the theoretical part ; and it is difficult to obtain a masterly 
knowledge of any considerable branch of law, or to arrive at a tole- 
rable proficiency in general jurisprudence, without a carefiil investi- 
gation of fundamental principles and doctrines which are the pri^ 
mordia of law." 

Dr. Bowyer illustrates, by copious extracts, the different 
opinions of jurists on this subject, but adopts that of Domat, 
who derives all law from the two precepts of the Gospel — duty 
to God, and duty to our neighbour. We entirely concur with 
him in his preference, but we think that these precepts are not 
the real origin of law. For what else are they themselves but 
laws, according to St. Thomas Aquinas^s definition ? " Leoc est 
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gtuedam regula et mensura secundum quam inducitur quis ad 
agendum, vel ah agendo retrahitur." We must, therefore, 
ascend a step further, and inquire what is their origin? why 
are they binding on mankind ? Here the light of our guides 
becomes somewhat dim ; and well it may, as the subject is one 
of the most obscure in the science of moral philosophy. Most 
of our readers will, no doubt, settle this question in a summary 
manner by referring us to the Divine commands, which every 
one of us instinctively feels that he ought to obey, even when 
he does not. This is the conclusion of Barbeyrac, who argues 
that it is impossible to found the obligatory force of natural 
law on our sense of what the Chinese aptly term '^ the fitness of 
things,'^ or on the eighteenth-century doctrine of our intirit 
bien eniendu, since both of these doctrines are but abstractions 
of our own reason, and consequently a part of our own nature ; 
and, moreover, a man has a perfect right, if he be prepared to 
submit to the consequences, to set at nought '^ the fitness of 
things,'' and his own interest. He thence concludes that the 
only foundation for the sense of obligation is the will of Ood* 
It is, consequently, only because Ood commands us to love Him, 
and our neighbour, that we are bound to do so. We cannot 
accept this conclusion as a satisfactory solution of the problem, 
since the major, that we ought to obey the commands of God, 
involves the very thing to be proved. It asserts a general obli- 
gation of obedience to the Divine commands. We are far from 
wishing to deny the/ac/ that this obligation is felt by all who 
believe in the existence of Grod. But the question is the origin 
of that obligation. Why ought we to obey the Divine precepts ? 
Is it because of His power? But power is not in itself a source 
of obligation, since, if it were possible to conceive the universe 
to have been created by the evil principle, nobody will contend 
that it would be our duty to obey him. Is it the hope of future 
reward or the fear of future punishment? This is but another 
phrase for our int&rit Men entendu, and it is equally competent 
to man to disregard it. Is it, finally, because He is good? 
But why should we obey good rather than evil? We have now 
reached the very root of the subject. The obligation to obey 
the one and disobey the other is felt by every human being. 

VOL. MI. NO. CV. P 
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But it is in vain that we seek a source for that obligation ex- 
ternal to ourselves. Its real source is to be found in our con- 
science, which is a principle of our own moral nature, and, con- 
sequently, a part of ourselves. We are thus led, by a train of 
rigorous reasoning, to the conclusion that the source of obliga- 
tion is purely subjective. It is our moral sense, the practical 
reason of Kant, pointing out to us our duty, independently of 
our inclination and will, that creates obligation. With the 
extinction of that faculty, which distinguishes man from the 
brute creation, we should cease to be responsible beings. Here, 
however, we are met by the argument that, ''no one can impose 
upon himself an obligation towards himself obliging him to act, 
or not to act, in a particular manner,^^ because '^debitum et 
creditum non posstmt concurrere in eddem persond,^^ 

We reply that these maxims are beside the question. They 
relate to the numerous obligations which arise from the acts of 
men, and which are but contingent instances of the principle, 
the origin of which is the subject of our inquiry^ No one, 
undoubtedly, can impose any of these obligations upon himself, 
because they are applications of the second natural law pre- 
scribing our duty to our neighbour. But the obligation which 
we are discussing is imposed on our will by our conscience, 
over which we have no control. On this mysterious duality in 
the mind of man repose all the authority of law, and all reject 
for the Divine commands. Although, therefore, Barbeyrac is 
wrong in seeking the binding force of natural law in the fact 
that it is the will of Grod, he has yet approached very near to 
the truth ; and it is undoubtedly true that the belief that the 
two frmdamental principles of primary natural law are imposed 
on us by the Divine wiU, creates a much stronger sense of duty 
in the mind than we should feel if we referred them only to our 
own moral reason. The reason of this is, that it brings them 
within the category of the obligations which are most familiar 
to us, namely, those which arise between two distinct persons. 

Having thus established the foundations of law on the theo- 
logical basis of the two Divine precepts, our author devotes the 
five next chapters to the discussion of the nature and spirit of 
laws. Following Domat, he divides law into two kinds, namely. 
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those which are immutable^ and those which are arbitrary. 
Immutable laws are those ''which are necessary consequences 
of the two primary laws^ and so essential to the engagements 
which form the order of society^ that they could not be altered 
without injuring or destroying the foundations of that order/' 
They are more generally known as natural laws. " Arbitrary 
laws are those which may be differently established^ changed^ or 
even abolished^ without violating the spirit of the two primary 
laws^ and without wounding the principles of the order of 
society/' These, however, " derive their authority from the 
former, because the obligation to obey powers springs from the 
two primary, laws/' 

From the well-known religious opinions of Dr. Bowyer, our 
readers will learn, without surprise, that he considers the Canon 
Law an important part of Public Law, and that the constitution 
and pretensions of the Roman Catholic Church occupy a large 
place in his work. Indeed, to our Protestant minds, the theo- 
logical element appears somewhat unduly prominent. We, 
however, are free to acknowledge that a treatise on Public Law 
would not deserve to be characterised as complete which should 
pass over an institution of such wonderful power and stability, 
and one which is so intimately connected with the social and 
political condition of Europe. We confess, also, that there is 
a coherence and comprehensiveness in the theory of human 
polity first propounded by St. Augustine, and further developed 
by a host of theologians and jurists, that powerfully impresses 
the imagination. That theory views man as only a sojourner 
in this earth, but as, ultimately and essentially, an inhabitant 
of heaven. This is the end of his existence, and Public Law the 
means whereby he is directed towards it, by enforcing on him 
the two fundamental duties towards his Creator and his neigh- 
bour. Theology and Ecclesiastical Law teach the former, and 
Temporal Public Law the latter. He is thus the citizen of two 
polities, — the Civitas Terrena and the Civitas Dei. The former 
is the municipal government under which he happens to be 
bom, and, in a more extensive view, the fabric of civilized 
society ; the latter, the Universal Church, of which he is a 
member on earth. Both of Divine institution, they are harmo- 
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nious in the spirit of their constitutions^ and direct him towards 
the eternal end of his existence ; but the former^ though founded 
on immutable laws of Divine institution^ varies in its form at 
different times^ and in different places ; while the latter^ unli- 
mited as eternity^ and unchangeable as God^ unites mankind^ 
in all its varieties of race and government, under the single rule 
of the visible Church. This Church must possess legislative 
powers analogous to those of civil governments : — 

*' "For the universalit j and the union of the Church are not ab- 
stractions, nor theological opinions, but practical visible realities of 
ecclesiastical public law ; because the Catholic Church is a real visible 
commonwealth, in the form of a monarchy, every part of which is 
united with the rest according to an uniform organic law. And the 
system extends beyond tbe state, and attaches itself to an exterior 

Eoint or centre of unity. Consequently the Church must necessarily 
ave a self-governing power, separate and distinct fi*om that which 
governs each state or nation." 

Such is the imposing structure built up by the united labours 
of Catholic law and theology ! We easily resist the temptation 
of entering the lists on sacred ground, but we cannot allow the 
legal doctrines interwoven with this theory to pass altogether 
unchallenged. 

Dr. Bowyer contends that, — 

** The Catholic Church is a perfect * body or society, because it has 
within itself everything necessary for the accomplishment of the 
end for which it was founded, and that end is the end of man's 
existence. It follows that the Church must have the power which 
belongs to other perfect societies or bodies, — ^to make laws for its 
internal regulation. Being a visible body, it must be governed by a 
visible power; and the functions of that power are analogous to 
those of other pohtic supreme powers." 

Now, in the first place, we cannot concede to that Church an 

exclusive right to this so-called legislative power, since every 

Church or sect, not the creature of the State, like the Anglican^ 

— ^whether Christian, Mahomedan, or Pagan, — ^puts forward the 

same pretensions, and possesses the same dogmatic truth in the 

opinion of its votaries. They are all equally perfect societies, 

and must, consequently, possess the same rights. In discussing 

* This term is derived from Suarez, who denominates the family an 
imperfect society, because it cannot have within itself all that is necessary 
for the purposes of haman society ; and the politic society, or civil govern- 
ment, dk perfect society, because it possesses what is wanting to the former. 
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the legal status of churches^ their truth or fiilsehood (on which 
the jury of mankind has never been able to agree) must be con- 
sidered an open question. Secondly^ this legislative power is 
of an entirely different kind from that of a civil polity^ since a 
church possesses no means of enforcing its decrees^ or command- 
ing allegiance to its authority^ without the aid of the civil power^ 
or^ in ecclesiastical phrase^ the secular arm. Unless it be recog- 
nised and established by the State^ it is precisely in the situation 
of the societies of Odd Fellows or Freemasons. We need not go 
far from home for an example of what we assert^ for such is the 
position of the Roman CathoUc Church itself in this country. 
It is only in a figurative sense (as when we speak of natural 
law) that churches can be said to possess the power of making 
laws, since, except they be fortified by the real legislative power 
of the State, no man need obey them unless he think it his duty 
to do so. Further, it is perfectly competent to the State to 
lend the assistance of its legislative power (of which the execu- 
tive power is a necessary corollary) to one, to all, or to none of 
them. It has also, as our author allows, the power to "restrain 
any religion manifestly contrary to morality and the welfare of 
society," though not for the reason he appears to assign, viz., 
because '^ it must be a false religion," as it is not the province 
of the State to judge of religious truth. It is in this sense that 
D'Agnesseau holds that the Church is within the State. He 
obviously could not have meant that the Roman Catholic Church 
was confined within the limits of a State, or that it derived 
its origin from municipal power ; but that its legal status, and 
its power of enforcing its decrees, were the gift of the State. 
This is true even in the States of the Church, which are governed 
by the Canon Law, since it is in the capacity of head of the 
State that the pope enforces the decrees which he issues as head 
of the Church; and, with regard to other Roman CathoUc 
countries, it is notorious that even papal bulls cannot be exe- 
cuted within their jurisdictions without the permission of their 
governments. 

With this protest against the ecclesiastical doctrines pro- 
pounded by our author, we gladly quit a subject on which we 
cannot have the pleasure of concurring with him. 
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We pass over three chapters on "The Nature of Public Iolw, 
temporal and spiritual;.^' "The relative Uses of Spiritual and 
Temporal Laws; '^ " The Division of the World into States and 
Nations considered with reference to Ecclesiastical Public Law/' 
in order to arrive to the three masterly chapters on " The Con- 
flict of Laws/' which have a more direct bearing on the real 
work of the law than the others. It appears, indeed, difScult 
for a lavryer to possess a practice of any extent without being 
engaged in causes turning on the application of the comity of 
nations — to property, real or personal, possessed by a British 
subject in foreign countries, — contracts executed by them in 
foreign countries to be performed in the same, or in England 
(in which latter case the principle loctis regit actum is differently 
applied), — wills made by British subjects abroad relative to 
personal property situated in England, which are generally 
governed by the law of his domicil at the time of death, and not 
by the lex loci rei site, — the conflict of laws arising from personal 
statutes, or depending on domicil, or arising from marriage in 
a foreign land, from the jurisdictions of English and foreign 
courts, crimes and offences, extradition treaties, &c., &c. On 
all these subjects he will find a concise statement of the law, and 
references to authorities, which will save him much research. 
Students will also find these chapters of great utility in pre- 
paring themselves for examination. We do not pretend to 
analyse these chapters, but our readers will, perhaps, thank us 
for one extract on a subject which has recently excited much 
discussion, namely, " fusion, and codification/' After adducing 
the instance of concordance in the principles of the laws of most 
different countries, which we have quoted in a former part of 
this article, Dr. Bowyer remarks that, — 

" The new system introduced by statute 15 & 16 Vict. c. 76, which 
abolishes forms of action, resembles the changes in the Roman law 
by the Emperors Constantine, Theodosius, and Valentinian. And 
the more simple modes of procedure which the legislature of this 
country has introduced are analogous to the Canon Law. So the 
amalgamation of Common Law and Equity can only be carried into 
effect by the same sort of means by which the Civil and Pretorian 
Laws were made into one system. Lord Mansfield, who first con- 
ceived this plan (and, like other men 'whose genius is in advance of 
their times, was violently assailed), no doubt saw that the English 
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kw must follow the same course of improTement as the Boman. 
But the movement among the learned m favour of consolidating 
the two systems affords an instance of the analogy of the history of 
jurisprudence in different countries, — if it be compared with the 
relation between the Pretorian and Civil Law in the reign of the 
Emperor Hadrian, when Salvius Julianus compiled the perpetual 
edict, the model of the Pandects. This historical comparison seems to 
suggest the compilation of a code containing the whole equitable 
jurisprudence of the country, which, at a more advanced stage of the 

§ regress of the English law, would become the basis of a general 
igest. Thus the evil which, as Savigni remarks, is incident to codes, 
would be avoided; namely, their fixing the jurisprudence of the 
country so as to prevent its progressive development. And this 
observation points out a question which the advocates of codification 
have not yet maturely considered ; that is to say, whether the law of 
Ihgland has reached such a degree of maturity as to be ready for con- 
version into a code including its whole system. To codify the law 
while in a state of transition and formation would be a most serious 
error. The scientific elements of the law would be blighted, its 
faults perpetuated, and its progress towards perfection stopped. But 
this objection does not apply to the wise measure of compiling the 
statute law into a separate code, which seems to have been adopted 
on the example of Justinian, nor to that of digesting the Criminal 
Law into one statute. Those works when completed, will., probably 
become the text of commentaries, bringing historical learning ana 
scientific principles to bear on the whole body of statute law, which 
has been hitherto much neglected, partly on account of its enormous 
bulk and confusion, which seemed to de^ all systematic investigation 
and exposition." 

The remainder of the work is of a political character^ and 
treats of the spirit of the various forms of government existing 
in the world. This is the most interesting part to the politician 
and the general reader; but it is^ at the same time^ that in 
which an English publicist is in greatest danger of degene- 
rating into the party man. We confess that we had some 
slight apprehensions on this score, but we have found ourselves 
agreeably disappointed. Dr. Bowyer does not for an instant 
lapse from the cialm philosophical impartiality befitting a really 
scientific work ; and it would be a difficult thing for any person 
unacquainted with his speeches and votes in Parliament to guess^ 
from the tone of this part of his work, whether he were a Con- 
servative, a Whig, a Radical, or an American Republican. His 
method of treating a subject, indeed, greatly resembles a judi- 
cial process. The different opinions held by great publicists of 
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every age and country are stated, — generally iiji their own words^ 
— compared, and criticised; and, lastly, summed up and pro- 
nounced upon. This method, perhaps, somewhat detracts from 
the vividness of the impression produced by a chapter on the 
reader's mind ; but, on the other hand, it combines historical 
instruction with dogmatic, as it shows not only what is the true 
theory of a form of government, but the opinions and arguments 
of the publicists by whose labours it has been illustrated and 
established. Perhaps "the general reader '^ would prefer an 
eW'Cathedra exposition^ with references at the foot of the page ; 
but those who love communion with great minds will thank 
our author for the introduction to so respectable a company. 
To none of these do we attach a higher value than to Kent^ 
Story, and the writers of the " Federalist,^' of whose wisdpm he 
largely avails himself. The character of the singular consti- 
tution of that country, belonging to international law by its 
federal origin and the composition of its senate, and to muni- 
cipal Public Law by its chief magistrate and House of Repre- 
sentatives, with the power it accords to its Supreme Court of 
annulling legislative Acts of Congress, or the State legislatures^ 
when contrary to that constitution, was calculated to call into 
existence a race of commentators of far greater breadth and 
originality of thought than any previously existing constitution ; 
since the union imder one polity of the two distinct branches 
of Public Law, — ^the international and municipal, — presented a 
great number of novel problems, whose solution required an 
extensive and profound knowledge of jurisprudence, and great 
independence of judgment. Without these qualities the Supreme 
Court — ^the corner-stone of the American constitution — ^would 
have been incapable of performing the functions assigned to it. 
But the demand has called forth the supply, as in the domains 
of material social economy; and, accordingly, the works of 
American jurists possess a comprehensiveness and depth of 
thought which are peculiarly their own. 

Dr. Bowyer also quotes some remarkable passages from 
Mariana's work, " De Rege," and that of St. Thomas Aquinas, 
'^ De Eegimine Principum." The liberal sentiments of the 
illustrious Spanish Jesuit are well known. But it will probably 
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be new to most of our readers to leam that the mediseval saintj 
whose name has come down to us connected with certain ab- 
struse speculations on the number of angels who might stand 
on the point of a needle (of which^ however^ we believe he is 
guiltless) ; the contemporary of our Henry the Third; the scion 
of the imperial house of Hohenstauffen^ was such a good Whig 
as his political treatise proves hipi to have been. 

We have ahready stated^ that our author belongs to the 
school of publicists who found the obligatory force of public 
law^ not on any hypothetical transaction^ or state of society, 
but on a priori reasons, which jurists denominate natural laws. 
The social state, according to this school, is inherent in the very 
nature o£ man, and necessary to enable him to fulfil the objects 
for which he was created. The first of these is, to wfdk accord-* 
iug to the two great precepts of duty to God and duty to man.- 
The second is thus stated by St. Thomas Aquinas : — 

'' Sed quia homo, vivendo secundum virtutem, ad ulteriorem finem 
ordinatur, qui consistit in fruitione Diving ut supra jam diximus ; 
oportet euudem finem esse multitudinis human® qusB est hominis 
unius. Non est ergo ultimus finis multitudinis congregatsd vivere 
secundum virtutem, sed per virtuosam vitam pervenire, ad fruitionem 
Divinam." 

This social state cannot subsist without government. Obedi- 
ence to some form of government is, consequently, an obligation 
of natural law : it is a duty, not because of any contract or 
mutual understanding entered into with our fellow men, but 
because without it society must perish. This, then, is the foun- 
dation of every public duty. Government cannot be carried on 
without money. Hence arises the duty of paying taxes ; and 
not from consent, since this would imply the right of rendering 
aU government impossible by the rejection of every kind of 
taxation. Or, without carrying the principle to such lengths, 
it would undoubtedly follow, that those classes of society whose 
consent is not asked — such as women and minors — and, a for^ 
tioriy those who, possessing the right of voting, have exercised 
it against the imposition of a particular tax, would be justified 
in revising to pay it. On the same foundation reposes the 
justice of the rule, that the minority must obey the laws im- 
posed on them by the majority against their consent. Without 
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that rule government would be impossible. On the dame gr6tin<{ 
of presumed necessity, the exercise of most civil, and aU political 
rights is withheld from the male half of mankind, till a certain 
arbitrarily-determined age, and from the other half for the 
whole of their existence. And if these wholesale exclusions be 
justifiable, assuming 'them to be essential to good government, 
it is impossible to deny that the same reason justifies the exclu- 
sion from political rights of any section of men who have 
attained their majority if it be wanting in the social and intel- 
lectual qualifications requisite for exercising them beneficially. 
Thus falls to the ground the doctrine of an indefeasible a priori 
right of every man who has attained the age of twenty-one to 
possess a vote, of which we used to hear so much some years 
ago I In fact, while more than the half of the human race is 
denied that right, it is irrational to claim it on any ground but 
fitness for its exercise. It must, however, be allowed, that non- 
electors possess an equitable claim on this very ground of 
fitness, unless their unfitness be clearly established ; since it is 
obviously conducive to good government that as large a number 
otfit persons should take a part in it as possible. The question 
thus reduces itself to one of fact, whether a given class be fit 
for the exercise of the franchise. Who, then, are the proper 
judges of this fact ? Obviously not the claimants themselves, 
but the government of the country; and, within that govern- 
ment, it must be decided, like everything else, by the majority. 
• We have attempted this rapid sketch of the theory of public 
law propounded by our author, in order that its consistency 
with. itself, and completeness, as well as its bearing on the 
political controversies which have been the cause of so many 
dissensions among us, may be perceived at one view. When 
we reflect on the momentous part which the opposite doctrind 
of Locke has played, through the more popular interpretations 
of the '^ Contrat Social,'^ and the '^ Rights of Man,^^ in the history 
of modem times, we ask ourselves whether a Rousseau will ever 
be found to clothe this theory of human polity with the brilliant 
and vigorous diction, by which alone even truth itself can be 
made to act upon the mass of mankind? . Dr. Bowyer's work is 
not written for the masses,^ but for the student, the lawyer, and 
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tbe statesman. For these it is exceedingly well suited; but it 
is^ for that very reason, not calculated to obtam extensive popu- 
larity, or to expel the five points of the charter from the mind 
of the mechanic, — still less to propagate more rational views of 
government on the continent. Whoever would succeed in 
doing this must possess the rare gift of acquiring learning 
without contracting the characteristics of a learned man, and 
reproducing the results -of his studies with the racy vigour and 
simplicity of style which are the heritage of the unlearned. 
Cobbett might have done this in England, had he possessed the 
learning ; and Thiers could do it in France. He has proved it 
by his admirable work on property. If these pages should meet 
the eyes of a second Cobbett, or an English Thiers, we shall 
esteem ourselves fortunate to be the means of directing his 
powers into a channel in which they may confer such benefits 
on society, and at the same time bring so much credit to their 
possessor. Until, however, such a person shall arise, the pro- 
pagandism of sound ideas on law and government must, we fear, 
be confined to the educated classes. To these we heartily 
recommend the work of which we have endeavoured to give an 
idea. They will find in it much food for reflection, and the 
means of exposing the social and political fallacies of the day. 
But the two concluding paragraphs of these commentaries 
express so much better than we can do their spirit and uses^ 
that we shall let them speak for us : — 

" This comprehensive survey of universal public law has direct 
connection with every part of political and legal science. For all 
.poUtical science must be in harmony and accordance with the laws 
pn which human society is constructed and governed ; and though 
jurisprudence and politics are distinct sciences, yet they form part 
of one scheme of terrestrial government. And, as we have seen, all 
laws are. derived from the two primary laws on the foundation oi 
which society is constituted, and bear relation to the order and 
various uses of that society, according to the principles and reasons 
on which they are grounded. Thus the reader has seen what use 
may be derived from universal public law in every branch of legisla- 
tion and public affairs, and the arguments which it affords to combat 
the theories that, especially in our times, threaten the foundations of 
society and property, and all the institutions of secondary natural 
law. Those theories, wild and absurd as they are in the eyes of 
practical and judicious men, have enough of speciousness to be dan- 
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gerouB : and they must be met hj reasons wliieh are to be found in 
the science of public law. 

*' Such are the general views with which these Commentaries have 
been written. The vast extent and difficulty of their subject ren- 
dered the task most arduous ; and I must add, that there does not 
exist a treatise similar to this, either in English or in any other 
language. Whether I have justly deserved even forgiveness of the 
apparent presumption involved in so great and novel an undertaking, 
time will show. I can now only plead, that it has been accomplished 
afber years of preparation, and with much labour, research, and medi- 
tation; and I offer to the world these Commentaries on Universal 
Public Law, trusting to that indulgence which is seldom refused to 
a zealous effort for the advancement of learning." 



Art. II. — SOLEMN DECLARATIONS AND APFIRMA- 
TIONS SUBSTITUTED FOR OATHS. 



WITH very culpable indifference to the sacred character 
of an oath^ the legislature had^ until comparatively 
modem times^ hampered the transaction of nearly all public 
business with multitudes of oaths. To look through the Acts 
of Parhament passed in the reign of Geoi^e the Thirds and in 
that of George the Fourth, one might fancy that the world then 
thought that the only security for truth or honesty was a direct 
appeal to Heaven. It would seem as if, within the precincts of 
Parliament, the third commandment was quite overlooked. This 
tampering with the conscience was carried so far, that scarcely 
a step could be taken in the transaction of any business at a 
Custom House or at an Excise OflSice without an oath. Every 
day oaths were administered and taken so carelessly, in respect 
both of manner and of substance, that a Custom House oath had 
become proverbial for the irreverence with which the words of 
it were spoken by the public officer, and the indifference of the 
deponent as to its truth or falsehood. The Custom House is 
the best known instance of this evU; but many other instances 
might be referred to. . 
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Thus was daily desecrated the solemn religious ceremony 
which is the true character of an oath. The more immediate 
eflPect of the multiplicity of oaths required by yarious Acts of 
Parliament was this^ — ^the efSdency of judicial oaths^ those 
administered to witnesses in courts of justice^ was impaired. 
Many a person accustomed to invoke the sacred name of God 
in the transaction of every-day business^ and with trifling objects^ 
thought but little of the solemn responsibility which such an 
appeal implies^ nay expresses^ when required by law in a court 
of justice, with the object of ascertaining the truth. 

In June^ 1835^ the statute 5 & 6 Wm. 4, c. 8^ was passed^ 
entitled : " An Act for the more effectual abolition of Oaths 
and Affirmations taken and made in various departments of the 
StatCj and to substitute Declarations in lieu thereof^ and for the 
more entire suppression of voluntary and extra-judicial Oaths 
and Affidavits.^' 

This Act of Parliament was repealed by the statute 5 & 6 
Wm. 4, c. 62j passed in September, 1835, and making other 
provisions for the abolition of uunecessary oaths. 

The effect of the latter of these two Acts of Parliament is to 
abolish numerous oaths and affidavits, and to substitute for them 
solemn declarations. 

The statute prescribes the form of a solemn declaration j and 
enacts that, in any case in which it substitutes a declaration for 
an oath, any person wilfully and corruptly making a declaration, 
knowing it to be untrue, shall be guilty of a misdemeanour; 
that is, that he will be liable to be indicted and punished by fine 
or imprisonment, or both. 

This is the prescribed form of solemn declaration : " I, A. B. 
do solemnly and sincerely declare tiiat , 

and I make this solemn declaration conscientiously believing the 
same to be true, and by virtue of the provisions of an Act made 
and passed in the sixth year of the reign of his present Majesty, 
intituled : ^ An Act to repeal an Act of the present Session 
of Parliament, intituled : An Act for the more effectual Aboli- 
tion of Oaths and Affirmations taken and made in various 
Departments of the State, and to substitute Declarations in lieu 
thereof, and for the more entire Suppression of voluntary and 
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extra-judicial Oaths and Affidavits, and to make other provisions 
for the abolition of unnecessary Oaths/ ^' 

The reference made in the form to the statute must have been 
intended to impress on the mind of the declarant that he is 
subject by law to some responsibility if he makes a &lse state-* 
ment ; but the reference to an Act to repeal an Act, setting out 
the title of the repealed Act in the title of the repealing Act, if 
heeded at all by the declarant, can usually serve only to confuse 
him. It would be better to make the declaration end thus : 
'^And I make this solemn declaration, conscientiously believing 
the same to be true, and well knowing that any person making 
a solemn declaration containing a false statement may by law 
be severely punished/^ 

We know a gentleman, holding an office in the profession of 
the law, who, though not usually acting as a justice of the 
peace, yet, living near a large town, is occasionally requested 
to receive and attest solemn declarations made for various pur- 
poses. Some of these, for instance, relate to the loss of pawn- 
brokers^ tickets, and are mostly made by poor and apparently 
uneducated persons. When taking the declaration of an appa- 
rently ignorant person, the practice of this gentleman is to say, 
in a manner not to be misunderstood, *^ You know you may be 
punished if this is not true.'^ 

Since 1835 several Acts of Parliament have been passed from 
.time to time, substituting declarations for oaths on occasions 
not before provided for. 

The Common Law Procedure Act of 1854, 17 & 18 Vict, 
c. 125, contains this enactment : '' If any person called as a 
witness, or required or desiring to make an affidavit or depo- 
sition, shall refuse or be unwilling from alleged conscientious 
motives to be sworn, it shall be lawful for the court or judge or 
other presiding officer or person qualified to take affidavits or 
depositions, upon being satisfied of the sincerity of such objec- 
tion, to permit such person, instead of being sworn, to make 
his or her solemn affirmation or declaration, in the words follow- 
ing, videlicet : I, A. B., do solemnly, sincerely, and truly affirm 
and declare that the taking of any oath is, according to my 
religious belief, unlawful ; and I do also solemnly, sincerely. 
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and truly affirm and declare^ &c. ; which solemn affirmation and 
declaration shall be of the same force and effect as if such 
person had taken an oath in the usual form/' The 21st section 
imposes the penalties of perjury on persons making false 
affirmations or declarations. 

Thus, the privilege hitherto enjoyed only by the Quakers, 
and by the members of one or two other sects, of making an 
affirmation instead of an oath, is apparently extended to all 
persons who, on religious grounds, conscientiously object to the 
taking an oath. We use the word apparently, because Quakers 
imd Moravians possess the privilege in all cases, including 
eriuHnal cases, whereas the effect of the lOSrd section of the 
Common Law Procedure Act would seem to be to confine the 
enactment contained in the 20th section to the cases of persons 
qalled as witnesses or making depositions in courts of civil 
judicature. 

The Common Law Procedure Act relates chiefly to the 
superior Courts of Common Law j but the lOSrd section enacts 
that fourteen specified sections, one of which is section 20th, 
shall apply and extend to every court of civil judicature. The 
clause then applies to all proceedings of all Courts of Equity, 
and to all proceedings of all Courts of Common Law, when not 
in the exercise of any criminal judicature. 

A distinction then henceforth exists, with reference to the 
subject we are now discussing, between courts of civil judicature 
and courts of criminal judicature. 

In favour of this distinction it may be said that greater care 
and strictness are requisite in an investigation, the result of 
which may affect the lives and personal freedom of men, and 
directly concern their character, than in those which relate only 
to their property, and affect their characters only indirectly) 
and that the resentments of prosecutors and of their witnesses^ 
and the feelings of the friends of the accused, are often of such 
a nature that they must be subjected to the restraint of the 
highest security for truth : that of an oath. 

On the other hand, it may be said that many prosecutors and 
their witnesses have no personal interest in the question inves- 
tigated, and are influenced only by a sense of duty leading them 
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to relate, in obedience to the law, what they really know to be 
true ; while, in every case investigated in a court of civil judi-^ 
cature, two at least of the persons whose evidence may be 
received, namely, the plaintiff and the defendant, are personally 
interested in property or character, or in both. 

The object of every judicial inquiry being to ascertain the 
truth, it may be asked why, in any case, less than the best 
means of effecting that object are to be resorted to? It must 
not be supposed that, in giving expression to this question, we 
doubt the policy of receiving, as the sanction of truth, the 
solemn affirmation of a person who, on religious grounds, 
objects to take an oath. On the contrary, we think the very 
existence of a scruple, most unlikely to be affected, may be a 
security for truth equivalent to the solemnity of an oath. A 
false man takes an oath without hesitation. A good Christian, 
reading the words of our Saviour, may well apply them literally, 
not perceiving the force of the reasoning which leads to the 
conclusion that an oath in a judicial matter cannot be intended 
to be forbidden. This reasoning is to the minds of most men 
perfect, and the conclusion unavoidable. The comparatively 
few who are not convinced by it are entitled to at least the 
merit of sincerity in their scruples. While the distinction 
remains, it may lead to strange consequences. In the case of 
two courts sitting at the same time in one building, at the 
assizes for instance, one judge may be committing to prison a 
person for obeying the dictates of his conscience and refusing 
to be sworn, while the other judge may be receiving the evidence 
of a person whose equally conscientious scruples are respected. 
On one day a judge maybe receiving and believing the evidence 
of a person whom on the morrow he may be refusing to hear, 
and even punishing, because he refuses to be sworn. The 
subject requires consideration on the part of the legislature. 

J. P. 
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The Common Law Procedure Act ; with Practical Notes, an Introduction, 
&c^ and a copious Index« By B. M. Kerr, Esq. London : Butter- 
worths. 1854. 

IT was loudly oud widely announced that the war was to 
absorb Parliamentary and national attention all last session } 
and that nothing of importance could possibly be done in the 
law factory. DebatCj to an unlimited extent^ spun its yam ; 
«md if the war suspended workj it certainly imposed no check 
on talk. Nevertheless^ though we naturally looked for more 
than the usual bulk of the sessional Hansard^ we were not a 
little astounded at the corresponding bulk of the annual Statute 
Book« How in the midst^ or rather at the end^ of the chaotic 
flood of barren discussion no less than one hundred and twenty- 
five Acts were passed, is what very few members can probably 
-explain. If they can, they are much wiser than the country, 
which little dreams of the extent .to which new laws have 
affected its interests since the withdrawal of the Reform BiU, 
at the beginning of the session, because it was no fit season for 
the exercise of deliberative wisdom. The Acts passed are no 
less disoursive as to the concerns with which they deal, than 
important in themselves as materially affecting great interests. 
One of 548 sections recasts the whole of the laws affecting 
merchant ships; five more amend the Militia laws; a third 
affects to prevent bribery at elections ; a fourth regulates the 
traffic on railways; a fifth suppresses gaming-houses; a sixth 
reorganizes the constitution of Oxford ; another stops Sunday 
refreshment, and one more effectually prevents cruelty to 
animals. The rest apply to nearly every possible topic in the 
range of legidation, including bankruptcy, the laws of Cus- 
toms, health of towns, youth&d criminals, borough rates, land 
enclosures, the usury laws, stamp duties, friendly societies, biUs 
of sale, the constitution of the Legislative Council in Canada, 
episcopal estates, and literary societies. This not bfttng suffix^ient, 
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the Statute Book closes with an elaborate measure to amend 
and alter the last Common Law Procedure Act, which we shall 
proceed to examine in detail. 

There is no doubt whatever that the Act of 1852 was defec- 
tive, and, like nearly every measure of importance, was so 
framed as to require immediate amendment. The profession, 
however, were but little prepared for the changes and strides 
which the handful of men, who make Acts in the dregs of the 
session, have introduced in our old Common Law by the enact- 
ment before us. 

Sect. 1 provides, that judges at Nisi Pritis may try facts and 
supersede juries, with the consent of the parties to suits, — with 
this proviso, that the Court, upon a rule to show cause, or 
a judge on summons, shall allow it. But who is to show 
cause ? Not either of the parties, for they have both consented ! 
There is another proviso, which may ultimately reduce the former 
one to a nullity, for it leaves it to the judges of the Courts at 
Westminster to make any general rule dispensing with such 
allowance. If the power is to be of any eflTective use, they will 
of course do so. It is droll to see how the palladium of our 
liberties (as we used to be taught to regard trial by jury) is 
being quietly sapped and shelved, as a useless incumbrance. 
We regard this as a good measure. Juries are useful only when 
they are desired. In the County Courts they are dispensed 
with simply because neither party wants them, or cares to pay 
for them. Doubtless trials are more rational without them. 
Counsel cannot talk the same nonsense or indulge in declama- 
tion ; neither can judges make prosy harangues, or sum up to 
themselves. This is a great gain, both to common sense and in 
saving of time. 

Secs.^ 8 and 6 were evidently designed for the relief of Baron 
Alderson. They empower judges to compel references, wherever 
there is a matter of account at issue. These may be to the arbi- 
trators who go Circuit for the purpose, or to an officer of the 
Court, or to that camel of many burdens — a County Court 
judge. 

The 3rd section, which affects actions before trial, is limited 
by the introduction of the words ^^ on the application of either 
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party/' If the cause comes to trial, judges anxious to start for 
the Continent, or to make a shorter move to dinner, may now 
order a reference without any consent at all, according to 
sect. 6. 

This is a delightful release from their old fetters and 
irksome obligations. It tied them dreadfully to their duty, 
when they had to coax or bully both parties into an assent : 
it was so very probable that one of the two might chance 
to be " a troublesome feUow,^^ and persist in wishing his 
cause tried in Court. It did so happen very often, and gave 
a deal of annoyance to learned judges, who will now be 
able to lighten their labours. There is, we need not say, a 
strong repugnance, — ^usually on the side of the party who is in 
the right, — to have his case pitchforked over to a briefless 
senior, without the option of a jury, simply because the judge 
prefers grouse to arithmetic. But parties to suits, whether in the 
right or the wrong, are only fragments of the " ignobile vulgus^* 
specially created to bore judges with heavy business, and to 
make their offices troublesome : and a wearied Parliament, on 
the threshold of September, have a natural sympathy with 
the Bench on this grievance, and a corresponding indifference 
to suitors who lengthen business and shorten holidays ; hence 
sees. 3 and 6 of 17 & 18 Vict. c. 125. Seriously, the interests 
of suitors deserved more respect, and we entirely concur with 
the views lately taken of references by the Times and its 
correspondents. In nine cases out of ten they dissatisfy the 
parties, and often defeat justice, besides causing very greatly 
increased expense to persons who can ill afford to bear it. 

Sect. 4 merely gives a power to a judge, which already 
exists, to allow a case to be stated on particular items, and the 
decision is to be acted upon on arbitration. The arbitrator may 
also state his award in the shape of a special case for the opinion 
of the Court (sect. 5). See what results. It may thus happen 
that an unhappy plaintiff may be balked of his desire to bring 
his case on for trial in Court, have it referred at extra expense, 
whether he will or not ; and having undergone this ordeal before 
the arbitrator, have it referred back to the Superior Court, because 
the arbitrator, at his pleasure, chooses to evade the trouble of 
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adjudicating on it himself I This is a great deal too bad* 
But sect. 8 is a degree worse. It proTides that the Court has 
the like power of referripg the case back to the arbitrator ! 
The parties are, in fact, shuttlecocks, at the mercy of these 
judicial battledores. These enactments are scarcely congenial 
with the modem tendency to shorten litigation uid lessen costs. 

Having stated our objections to this entire provision, we pro- 
ceed to state the minw enactments whereby it is attended ; and 
in so doing, shall largely avail ourselves of Mr. Kerr's carefiil^ 
lucid, and able synopsis of the Act. This gentleman is rapidly 
superseding other exponents of new statutes by the promptness 
and accuracy of his editions of them, and the care and useful- 
ness of his expositions. 

The application to set aside the award on a compulsory 
reference must be made within the seven days of the term 
following the publication of the award. If no such application 
is made, or no rule is granted, or a rule granted is afterwards 
discharged, the award is to be final (sect. 9). But it is provided 
that an award made on a compulsory reference may, by the 
authority of a judge, be enforced " at any time after seven days 
from the time of publication, notwithstanding that the time for 
moving to set it aside has not elapsed^' (sect. 10). 

An award thus may be first enforced, and alRkCTwards set 
aside. Why not wait till the time for appeal expires? This 
shows how hastily and with how little revision statutes are 
drawn. 

Several minor provisions follow, for staying references, um- 
pires, &c., for which the Act must be consulted. 

Sect. 18 gives a curious increase of speeches to juries, and not 

very consistently with the foregoing means of dii^nsing with 

them altogether. It enacts : — 

" Upon tbe trial of any cause, the addresses to the jury shall be 
regulated as follows : tbe party who begins, or his counsel, shdl be 
allowed, in the event of his opponent not announcing, at the close of 
the case of the party who begins, his intention to adduce evidence, to 
address the jury a second time at the close of such case, for tbe pur- 
pose of summing up the evidence ; and the party on the other side, 
or his counsel, shall be allowed to open the case, and also to sum up 
the evidence (if any) ; and the right to reply shall be the same as at 
present." 
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The effect of this will be as follows, and not quite what 
Mr. Keir seems to conclude. If there be no evidence for the 
defendant, or no announcement that there is to be any, the 
counsel for the plaintiff may, at the close of his evidence, 
address the jury upon it ] the counsel for the defendant then 
states his case, t. e., makes his speech, which terminates the 
trial; for the right of reply being as it is now, there can be no 
reply upon the defendant. But if there is evidence for the 
defendant, the counsel for the plaintiff has no right to speak 
after his own evidence and before the defendants counsel; but, 
in that case, the latter not only opens his case, and adduces his 
evidence, but he has now the right of speaking after it as well, 
the plaintiff^s counsel following him, and making the last 
speech, as at present. 

This alteration has, it seems, been made in deference to the 
Common Law Commissioners, who said, in their second report, 
speaking of the oouiiSel for the plaintiff : — 

" His opponent, unchecked by the fear of a reply, takes advantage 
of every discrepancy between the statement and the proof, of every 
ground for assailing the character and veracity of the witnesses, and 
frequently produces an impression inconsistent with the true justice 
of the case, and which the observations of the judge, who is con- 
strained to adopt a more measured tone, do not always succeed in 
removing. So great is the advantage of the reply felt to be in prac- 
tice, that, generally, one great object of a counsel for a defendant is, 
if possible, to avoid calling witnesses, even though conscious that, 
otherwise, his witnesses would improve his case. The exercise of a 
sound discretion on this point is one of the most difficult parts of the 
duty of an advocate ; and many verdicts are doubtless lost, on the 
one hand, by exposing the case to the danger of a reply, and on the 
other, by the fear of it operating to tl^e keeping back of evidence 
which might have been decisive with the jury. 

" The inconvenience and injustice of this system have long been 
felt and complained of * * * but the practice has become the 
9nore grievous [great grievance, indeed], since, by the recent alteration 
of the law, the parties to a suit have been made admissible, and con- 
sequently, in practice, necessary witnesses. The motives for attack- 
ing and reflecting upon the adverse party in the cause are so obvious, 
that we cannot wonder that such a result should very frequently 
occur ; and the injustice of leaving a plaintiff or defendant exposed, 
first, to a severe cross-examination, and then to hostile observations, 
without giving his counsel an opportunity of vindicating bis conduct 
and chai^ter, has been very sensibly felt." — Second B&port, p. 9. 
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It seems very senselessly remedied. It is obvious that this 
*' grievance^^ can only exist where the defendant keeps out of the 
box; and every judge and jury know how to interpret that sig- 
nificant fact. It is absurd to attempt to remedy every partial and 
petty grievance by a sweeping provision, entailing on every trial 
two speeches by a counsel on his own evidence/ who has no 
counter evidence to answer; and who, after all, has no power 
given him to reply to the attack the opposing counsel may make 
on his witnesses, for that speech will follow his second one. The 
''remedy,^' therefore, is no remedy. There. is far too much 
speech-making already, especially as not one advocate out of 
twenty knows how to condense what he says, or can stick to the 
real points in his case. 

Let us now turn to the great feature of this sweeping Act. 
It introduces more than the thin edge of a fusion of Law and 
Equity. This should not have been done by a side wind. It 
should have been a substantive measure, and announced and 
debated as such. Mr. Kerr, who is no critic of the Act, but 
rather its apologist, says in his preface — 

" In pointing out in the first four chapters the nature of that 
extension of jurisdiction, which is the most prominent feature of the 
Act, my object has been to explain, as well the reasons which led to; 
as the extent of the powers now conferred on the Superior Courts of 
Common Law. For while the performance of contracts and duties, 
which these Courts may now compel, is not so extensive as the 
specific performance which mm be decreed by a Court of Equity, 
tne discovery they may obtain K)r a suitor seems to be practically as 
unlimited. The repetition of wrongful acts arising out of a breach 
of contract may be restrained; but an injunction cannot yet be 
obtained in Courts of Law, in the many cases of threatened injury 
and doubtful legal right, in which the Court of Chancery at once 
interferes ; and the Legislature, while it enables a defendant tq plead 
an equitable defence, has thrown a doubt on the propriety of its own 
act, by a presupposition, that some at least of such defences cannot 
be dealt with by the Courts it has authorized to receive and give 
effect to them." 

So extensive is the equitable jurisdiction intrusted to Com- 
mon Law Courts by this Act, that Mr. Kerr by no means over- 
estimates its effect, in saying that they ^^may now exercise 
what have hitherto been the peculiar functions of the Courts of 
Equity, and compel the specific performance of contracts and 
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duties — ^restrain by wbit of injunction the committal of a 
breach of contract or other injury of a like kind^ and obtain for 
the suitor a discovery of documents and facts in the know- 
ledge only of his adversary. 

" The equitable jurisdiction/' he adds, " which has thus been 
conferred on the Common Law Courts, would nevertheless have 
done little for litigants, had not the statute further enabled the 
defendant to plead an equitable defence, and the plaintiff in 
his replication to avoid a plea upon equitable grounds. If the 
provisions of the Act to this effect are carried out to their full 
and legitimate extent, they will go far to effect in a safe and 
efficient manner what has been termed of late years the fusion of 
law and equity ^ 

Whether it be effected ''in a safe and efficient manner,'' 
remains to be proved ; that it has been done in a precipitate 
and clandestine manner, is beyond dispute. It needs but to 
reflect on the total inexperience of most of our Common Law 
Judges in the practice of equity, to be assured of the extreme 
hazard of such a step. Cavendo tutus is a maxim well worthy 
of regard by legislators on jurisprudence, at any rate when 
change strikes at the olden landmarks of Law. 

So far from a jumble of dissimilar functions being accordant 
to the spirit of modern enlightenment, it is exactly the reverse ; 
every year of progress in industrial, and also in executive and 
administrative economy, being marked by a more elaborate 
adoption of the great principle of a division of labour. Why a 
practical science so artistic and necessarily ramified as jurispru- 
dence is to form an exception to this great principle, we cannot 
understand. We regard the provisions of this Act, as they relate 
to this sudden breaking down of the barrier between Law and 
Equity, as a crude emanation from the dilettanti laboratory of 
the Law Amendment Society. We can only say that we regard 
the provisions of this Act with serious apprehension as to their 
too probable results on the administration of justice; and we 
firmly believe that nine-tenths of our readers, both in town and 
country, will do so likewise, when their sweeping nature is fully 
understood. 

The Common Law Commissioners recommended that the 
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Common Law Courts should be empowered to receive equitable 
defences by way of plea in every case in which the party plead- 
ing them would be entitled to relief in equity; and that in 
cases where such relief in a Court of Equity would be conditional 
or discretionary^ the Courts of Law should have power to give^ 
in a summary way^ the same relief against actions pending 
therein^ as might be obtained through the Court of Chancery. 
One very inequitable defence can no longer be resorted to ; for it 
is specially provided, that in any action on a bill of exchange or 
other negotiable instrument, the Court or a judge may order 
that the loss of the instrument shall not be set up, provided an 
indemnity be given against the claims of any other person upon 
such instrument (sect. 87) . So far the Act gives a safe and just 
extension to equitable jurisdiction, but it has conferred on 
the Courts, of Common Law a far more, extensive equitable 
jurisdiction. 

The defendant (or plaintiff in replevin) in any cause in any 
of the Superior Courts in which, if judgment were obtained, 
he would be entitled to relief against such judgment on equit- 
able grounds, may now plead the facts which entitle him to 
such relief by way of defence (sect. 83) ; and the plaintiff may in 
like manner reply, in answer to any plea of the defendant, facts 
' which avoid such plea upon equitable grounds (sect. 85). In 
case, however, it appears that any such equitable plea or equitable 
replication cannot be dealt with by a Court of Law so as to do 
justice between the parties, the Court or a judge may order the 
same to be struck out, on such terms as to costs and otherwise, 
as to such Court or judge may seem reasonable (sect. 86) . From 
this vague clause results a power equally vague and undefinable ; 
for Mr. Kerr justly says : ^' It would be quite impossible to 
enumerate, or to attempt even to enumerate, within any reason- 
able limit, the numerous cases in which a defence on equitable 
grounds may now be pleaded in an action at law. The mode in 
which Courts of Equity have afforded rdief to suitors against 
the judgments of a Court of Law has been by injunction, and 
the rule upon which they have acted has been thus stated by 
text- writers : — 

'^ *' Wherever a parfy by fraud, accident, or otherwise, has an ad- 
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vantage by proceeding in a courfc of ordinary jurisdiction, which 
must neceasarily make that court an instrument of injustice, a Court 
of Equity, to prevent manifest wrongs will interpose by restraining 
the party whose conscience is thus bound, from using the advantage 
he has improperly gained;' ^ and * where relief would be given in a 
Court of Eqiuty a^inst a legal right, an injunction will be granted 
to restrain proceedings at law in respect of such legal right.' " * 

Any consideration^ however brief, of tbe cases in winch an 
equitable defence may be now pleaded at law would be worthless 
unless extended to a treatise. The cases in which Courts of 
Equity have hitherto interfered to restrain proceedings at law 
will be found collected and arranged in the learned and useful 
work of Mr. Drewry on Injunctions, a volume which must now 
become a text-book on the Common Law side of Westminster 
Hall, and to which Mr. Kerr contents himself with referring 
the reader. 

The fact is, it will be at the will and pleasure of each judge, 
and the practice on this most vital point is henceforth at the 
mercy of judicial idios3mcra8ies. 

The next great step is the investiture of the Queen's Bench 
with the power of enforcing specific performance. Preliminary 
to which, upon application by motion for any writ of mandamus, 
the rule may, in all cases, be absolute in the first instance, if 
the Court shall think fit (sect. 76). 

The jurisdiction of the Court of Queen's Bench to grant 
writs of mandamus as hitherto, i.e. in cases where the public 
are concerned, remains intact (sect. 75), but the prerogative 
writ of mandamus may now bear teste on the day of its issuing, 
and be made returnable forthwith, whether in term or in 
vacation (sect. 76) ; time may be allowed to return it, by the 
Court or a judge, either with or without terms. 

The provisions of '' The Common Law Procedure Act, 1852," 
and of " The Common Law Procedure Act, 1854," so far as 
they are applicable, now apply to the pleadings and proceedings 
upon a prerogative writ of mandamus (sect. 77) . 

The remedy hitherto afforded by the prerogative writ of 

* Lord Red. 127. Drew, on Injunct., Introd. x. 
a 1 Madd. Ch. Pr. 187. 
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mandamus, in cases where the public were interested^ extended 

to cases in which private rights only are concerned : — 

" In any case where a party has such an interest in the issuing of 
a mandamus as to be able to maintain an action for damages in case 
of a false return, or, in other words, wherever any person is interested 
as a private individual in the performance of any act which may be 
enforced by mandamus, the latter writ is as much ex dehito justiticd 
as the writ by which * * * * he may recover damages for a fidse 
return." — Second Beport, p. 41. 

Accordingly, to carry out this proposition, the Commissioners 
recommended that a plaintiff should be at liberty, in his decla- 
ration, to claim the performance of the act required to be done 
by the defendant ; and that, in the event of a judgment for the 
plaintiff, the Court should have power to enforce that judgment 
by attachment or distringas, and in case of contumacy, further 
to adjudge that the act required might be done by the plaintiff, 
or some person appointed by the Court, at the expense of the 
defendant. — Second Report, p. 42. 

This mode of proceeding, as Mr. Kerr admits, is capable of 
application to every case in which the specific performance of a 
contract or duty may be enforced; and thus the Superior Courts 
of Law will have power to grant specific performance, and to 
enforce the specific delivery of goods in many cases in which 
that relief has hitherto been exclusively granted by Courts of 
Equity. There are cases in which a Court of Equity decrees a 
specific performance, though the legal right be not complete at 
the commencement of the suit. It has not been deemed 
advisable, however, to interfere with the jurisdiction of these 
Courts in such cases, but only to give to the Superior Courts of 
Law the power of enforcing specific performance in the same 
cases in which compensation in damages can now be obtained 
by an action. This new action of mandam/M, to compel specific 
performance, is not to be confined to the Court of Queen's 
Bench; and the process, pleadings, and proceedings in it, are 
nearly the same as in an ordinary action. 

The plaintiff in any action (except replevin and ejectment) 
may indorse upon the writ and copy a notice that the plaintiff 
intends to claim a writ of mandamus (sect. 68). Having thus 
indorsed the writ, the plaintiff may, in the declaratioh, claim 
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tier together with any demand which may be enforced in 
the action^ or separately) a writ of mandamus, commanding the 
defendant to fulfil any duty in the fulfilment of which the 
plaintiff is personally interested (sect. 68) j and in case of its 
Goiitaining such d claim^ the declaration must set forth sufficient 
grounds for the daim^ and show that the plaintiff is personally 
interested therein : that he sustains^ or may sustain damage^ by 
the non-performance of the duty^ performance of which is 
demanded; and that performance thereof has been demanded 
by him, and refused or neglected by the defendant (sect. 69). 
The pleadings and other proceedings, in an action in which a 
writ of mandamus is thus claimed, are to be the same in all 
respects, as nearly as may be, and costs are to be recoverable 
by either party, as in an ordinary action for the recoTcry of 
damages (sect. 70), ' 

Where judgment is giyen for the plaintiff that a mandcmus 
do issue, the Court in which such judgment is given may, if it 
shall see fit, besides issuing execution in the ordinary way for 
the costs and damages, also issue a peremptory writ of man- 
damusy commanding the defendant forthwith to perform the 
duty to be enforced (sect. 71). 

This peremptory writ of mandamus will simply command the 
performance of the duty, and be, in other respects, in the form 
of an ordinary writ of execution. It wiU be directed to the 
party, and may be issued in term or vacation, and be made 
returnable forthwith (sect. 72). The defendant must then obey 
the writ; for no return, except that of compliance, wiU be 
allowed, although time to return the writ may, upon sufficient 
grounds, be given by the Court or a judge (sect. 72). 

K the defendant &ils either to obey or to return the writ, the 
plaintiff may cause the defendant to be attached; for it is 
expressly provided, that the new writ of mandamus shall have 
the same force and effect as a peremptory writ of mandamus 
issued out of the Court of Queen's Bench (e.e. a prerogative 
writ of m^mdamui), and in case of disobedience, may be enforced 
by attachment (sect. 73) ; or the Court may direct the act 
required to be done by the plaintiff, or some other person 
appointed by the Court, at the expense of the defendant; and 
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upon the act being done^ the amount of such expense may be 
ascertained by the Courts who may order payment of the 
amount of such expenses and oi the costs^ and enforce payment 
thereof by execution. 

Such being the summary procedure in actions to compel a 
Specific performance of contracts or duties^, it not unnaturaUy 
follows, that the power of injunction is also given to the Common 
Law Courts, which may now prohibit, by injunction, the com- 
mission of wrongful acts. 

Accordingly, in all cases of breach of contract, or other 
injury, where the party injured is entitled to maintain and has 
brought an action, he may claim a writ of injunction against 
the repetition or continuance of such breach of contract, or 
other injury, or the committal of any breach of conlract, or 
injury of a like kind, arising out of the same contract, or relating 
to the same property or right (sect. 97). 

The claim is to be made in the same manner as the claim 
of a writ of mandamus (sect. 79). The writ of summons is to 
be in the same form as the writ of summons in a personal 
action; but on the writ and copy must be indorsed a notice^ 
that in default of appearance the plaintiff may, besides pro- 
ceeding to judgment and execution for damages and costs, apply 
for and obtain a writ of injunction (sect. 80) . 

Having thus indorsed his writ, the plaintiff may, in his 
declaration, include a claim for damages, or other redress 
(sect. 79). The proceedings in the action are to be the same, 
as nearly as may be, as the proceedings in an action to obtain 
a mandamus. Judgment may be given that the writ of injunc- 
tion do or do not issue, as justice may require ; and in case of 
disobedience, the writ of injunction may be enforced by attach- 
ment by the Court, or when the Court is not sitting, by a judge 
(sect. 81). 

The claim of a writ of injunction need not necessarily be made 
when the writ of summons is sued out. It may be obtained at 
any stage of the cause at which it becomes necessary ; for the 
plaintiff may at any time, whether before or after judgment, 
apply ex parte for a writ of injunction, to restrain the defendant 
from the repetition or continuance of the wrongful act or breach 
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of contract complained of^ or from the committal of any breach 
of contract or injury of a like kind^ arising out of the same con- 
tract, or relating to the same property or right (sect. 82). The 
writ, if such an application be made, may be granted or denied, 
upon such terms as to its duration, keeping an account, giving 
security, or otherwise, as may seem reasonable and just 
(sect. 82). 

The apqplication may be made to, and the writ* be issued by 
order, either of the Coiurt or a judge ; but any order made by a 
judge, or any writ issued by virtue thereof, may be discharged, 
or varied, or set aside by the Court, on application by any party 
dissatisfied with such order (sect. 82). 

Specific performance and injunctions being thus made the 
every-day processes of Common Law Courts, what more easy 
and natural than to add those of compelling discovery. 

Mr. Kerr jumps at once to the conclusion that — 

^* There is no stronger proof that the powers of Courts of Common 
Law have been insumcient for the proper administration of justice, 
than the fact, that for the purposes of an action, one party has 
hitherto often been obliged to resort to a Court of Equity, to compel 
the discovery either oifacts^ exclusively within the knowledge of the 
opposite party, — or of docwmenU^ as to which he was ignorant in 
whose custody they were." 

- Not so Mr. Kerr ; it is still a question whether the Court of 
Equity may not be more competent to judge of the necessity 
and justice of having recourse to the power of discovery ; it is 
not by any means on a par with the duty of a witness to speak 
the truth, &c. The ^^ strong proof" is, in fact, no proof. True 
it is, that the 15 & 16 Vict. c. 99, went far in this same direc- 
tion ; and, in addition to the powers the Courts of Common Law 
already had to compel the production of documents upon which 
the action or defence was immediately founded, or which were 
necessary for the purpose of evidence in which the applicant for 
inspection had a direct interest, or which were held by the 
opposite party in a fiduciary capacity, it provided that the 
Courts, upon the application of either of the parties to an actiouj 
might compel the production and inspection of a document in 
the possession of the opposite party, in all cases in which such 
inspection might be ordered by a Court of Equity. This power 
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oould only be exercised^ however^ when the applicant eould 
satisfy the Courts that the document of which he sought the 
production was in the possession of the opponent. Now sect. 60 
of the new Act provides that — 

^' IJpon the application of either party to any cause or other civil 
proceeding in any of the superior courts, upon an affidavit by such 
party of his belief that any document, to the production of which he 
IS entitled for the purpose of discovery or otherwise, is in the posses- 
sion or power of the opposite party, it shall be lawful for 4;he Court 
or judge to order that the party against whom such application is 
made, or if such party is a body corporate, that some officer to be 
named of such body corporate, shall answer on affidavit, stating what 
documents he or they has or have in his or their possession or power 
relating to the matters in dispute, or what he knows as to the cixstody 
they or any of them are in, and whether he or they objects or object 
(and if so, on what grounds) to the production of such as are in his 
or their possession or power ; and, upon such affidavit being made, 
the Court or judge may make such further order thereon as shall be 
just." 

The Commissioners^ it seems^ in pointing out what they 

deemed the advantages of this power of discovery, expressed 

their opinion to be, that in some cases, such a preUminary 

discovery might altogether obviate the necessity of a trials by 

compelling a party to admit facts decisive of the case upon the 

merits. 

** A power of preliminary discovery," they remark "would likewise 
tend to expose the motives of groundless actions brought for vexa- 
tion, and of unfounded defences set up and persisted in for delay. 
It would, moreover, have a most wholesome effect in preventing false 
pleas from being put on the record ; for as soon as the examination 
of the party had made manifest the falsehood of the plea, a judge 
might be applied to, to disallow the pleading, at the expense of the 
party pleadmg it. If the very existence of such a power had not the 
effect of preventing the necessity of its exercise, it would at least aid 
the Court in extirpating frivolous and improper Htigation." — Second 
Beporty p. 36. 

Accordingly, in all causes, the plaintiff may^ with the decla- 
ration, and the defendant may with the plea, or either of them 
may, at any other time, deliver to the opposite party or his 
attorney interrogatories in writing upon any matter as to which 
discovery may be sought, and require such party within ten 
days to answer the questions .in writing by Affidavit^ to be sworn 
and filed in the ordinary way (sect. 51). 
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The leave of the Court or of a judge is a necessary prelimi- 
nary in all cases ; and in the case of a hody corporate heing the 
party to be interrogated^ any of the officers may be required to 
answer the interrogatories (sect. 51). 

The application for the order allowing interrogatories to be 
delivered must be made upon an affidavit of the party proposing 
to interrogate, and his attorney or agent, stating that the depo« 
nents believe that the party proposing to interrogate will derive 
material benefit in the cause from the discovery which he seeks ; 
that there is good cause of action or defence, as the case may be, 
upon the merits ; and, if the application be made on the part of 
the defendant, that the discovery is not sought for the purpose 
of delay (sect. 52). If, £rom unavoidable circumstances, the 
plaintiff or defendant cannot join in the affidavit, the Court or 
a judge may, upon affidavit of the circumstances by which the 
party is prevented from so joining therein, allow the interroga- 
tories to be delivered without the affidavit (sect. 52). If the 
party seeking discovery is a body corporate, the affidavit is to be 
made by their attorney or agent (sect. 52). 

Several minor provisions follow, for which see the Act. 

The power of interrogating an adverse party is not to be con- 
fined in its exercise to the written questions above referred to. 

In case of omission, without just cause, to answer sufficiently 
the written interrogatories, the Court or a judge may direct an 
oral examination of the interrogated party before a judge or 
master (sect. 63). For this purpose, the Court by a rule, or a 
judge by an order, may command the attendance of the party 
to be interrogated, before the person appointed to take such 
examination, for the purpose of being orally examined, and may 
impose in such rule or order, as the case may be, such terms as 
to such examination, and the costs of the application, and of 
tilie proceeding thereon, and otherwise, as may seem just (sect. 
53). The production of writings or other documents may also 
be commanded by the rule or order. 

The rule os order for an examination is to be proceeded upon 
in the same manner as has been usual in the case of an order 
for the examination of witnesses upon interrogatories (sect. 54) ; 
and the depositions are to be returned to and kept in the 
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master's office of the court in which the proceedings are pend- 
ing ; and office copies given out^ and the depositions used^ as: 
are the depositions now taken on a commission for the exami- 
nation of witnesses (sect. 55). 

Connected with the discovery of facts and documents, for 
obtaining which the procedure described has been provided, is 
the inspection, by a party or by the jury, of premises or chattels 
in the possession or under the control of his opponent. There 
has hitherto been no adequate means whereby this inspection 
could be obtained. 

The next prominent and material change effected by this 
sweeping Act, is the power of ordering witnesses within the 
jurisdiction of the Court (or by commission out of it), to be 
examined by interrogatories, or otherwise, on oath, as under 
the 1 Wm. 4, c. 22 (sect. 47). This may be done on hearing 
any motion or summons by any of the judges. 

We have now the pleasing duty of presenting the improve- 
ments introduced by this motley Act. They relate first to the 
rules of evidence. 

It has been long felt that some relaxation of the rule was 
required, which forbids a party to contradict his own witness. 
It arose from it, that he was often the dupe of some venal rascal, 
who, pretending to be his firiend, had sold himself to his 
opponent. Lord Denman and the commissioners both held 
that this rule worked unjustly, and accordingly it is wisely 
provided that whilst a party producing a witness is not to be 
allowed to impeach his credit by general e^adence of bad cha- 
racter, he may, if the witness, in the opinion of the judge, 
proves adverse, contradict him by other evidence, or, by leave of 
the judge, prove that he has made at other times a statement 
inconsistent with his present testimony. But before such last- 
mentioned proof can be given, the circumstances of the state- 
ment, sufficient to designate the particular occasion, must be 
mentioned to the witness, and he must be asked whether or not 
he has made such statement (sect. 22). 

If a witness, upon cross-examination as to a former statement 
by him, inconsistent with his present testimony, does not 
distinctly admit that he has made such statement, proof may 
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be given that he did in fact make it. But before such proof 
can be given^ the circumstances of the statement^ sufficient to 
designate the particular occasion^ must be mentioned to him, 
and he must be asked whether or not he has made such state- 
ment (sect. 23). A witness may also be cross-examined as to 
previous statements made by him in writing, or reduced into 
writing, relative to the subject-matter of the cause, without 
such writing being shown to him. But if it is intended to 
contradict the witness by the writing, his attention must, before 
such contradictory proof can be given, be called to those parts 
of the writing which are to be used for the purpose of contra- 
dicting him (sect. 24). 

The judge may also, at any time during the trial, require the 
production of the writing for his inspection, and make such 
use of it for the purposes of the trial as he thinks fit (sect. 24). 
Any abuse of the facility for cross-examination thus afforded, 
may be prevented by the judge being enabled to call for and 
deal with the writing as he chooses. 

Questions which do not tend to expose a witness to prose- 
cution, but which tend to degrade his character, or impute to 
him the having been convicted of a crime, have usually been 
hitherto rejected whenever the misconduct imputed has no 
reference to the cause itself. The question may be put : the 
witness is not bound to answer. Mr. Justice Cresswell so held 
in the recent case of Macdonald v. Evans (21 Law J., C. B. 
142). If he does answer and denies the imputation, his denial 
has hitherto been conclusive. The rule has now been modified. 
If a witness be questioned as to whether he has been convicted 
oiajij felony or misdemeanor, and he either denies the fact or 
refiises to answer, the opposite party may prove such conviction 
(sect. 25). The denial of the witness or his refusal to answer is 
no longer conclusive. On dispute, the parties may prove the 
truth of their imputation. 

This power appears so just, that we wish it were extended to 
criminal cases, where it is equally requisite. 

The next two rules are also commendable, as they remove 
an arbitrary and causeless impediment to rational evidence. 
Sect. 26 provides that it is no longer necessary to prove by the 
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attesting witness any instrument to the validity of which attes- 
tation is not requisite. Such instrument may be proved by 
admission^ or otherwise^ as if there had been no attesting 
witness thereto. 

The genuineness of handwriting frequently comes in dispute. 
Hitherto, it might have been proved by a witness who had 
acquired a knowledge of it. The law, however, did not allow 
a witness to institute a comparison between the handwriting in 
dispute, and documents the genuineness of which was not dis- 
puted, and it prevented even the jury from doing so, unless 
such documents were in evidence in the cause. This foolish 
restriction is at end, thanks to the Common Law Commis-. 
sioners' Report, who said that — 

" It was indefensible in principle to allow a witness to institute a 
comparison with the recollection of writings which he may have seen 
long ago, and of which but a faint trace may remain on his mind; 
and yet to prohibit a fresh comparison with genuine writings, more 
especially when, for the purpose of trying the accuracy of the wit- 
ness, it is proposed to apply the test of requiring his judgment on 
writing which is not disputed. Still less defensible did it appear to 
leave the jury to act on the judgment of a witness who, after all, can 
only form that judgment on a comparison of the disputed writing 
with others, and yet to deny the jury the opportunity of forming 
their own judgment on the same materials." — Second Beporty p. 26. 

Comparison of a disputed writing with any writing {m>ved to 
the satisfaction of the judge to be genuine, may now be made 
by witnesses ; and such writings, and the evidence of witnesses 
respecting the same, may be submitted to the Court and jury as 
evidence of the genuineness, or otherwise, of the writing in 
dispute (sect. 27). 

Much has been said of the grievance of requiring oaths &om 
those who have religious objections to take them, and are not 
within the dispensing Acts for Quakers and others. This excep- 
tion is now extended to all conscientious scruples; but the 
affirmation which follows, must be made. 

" I, A. B., do solemnly, sincerely, and truly affirm and declare, 
that the taking of any oath is, according to my religious beUef, un- 
lawful ; and I do also solemnly, &c. declare," &c. 

This is clearly not designed to exempt Atheists ; but may^ 
nevertheless, have the effect of letting in their evidence, and 
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iliat of any xoiprmcipled penon* The judge is to be Batbfied 
that the scrapie is conscientioas : how, the Act saith not I The 
penalties of perjury attach to false affirmations. 

We must now notice a new power as regards documentary 
evidence and stamps. 

28. Upon the production of any document as eyidence at the trial 
of any cause, it shall he the duty of the officer of the Court, whose 
duty it is to read such document, to call the attention of the judge to 
any omission or insufficiency of the stamp ; and the document, if 
imstamped, or not sufficiently stamped, shall not he received in 
evidence until the whole, or (as the case may he) the deficiency of 
the stamp-duty, and the penalty required hy statute, together with 
the additional penalty of 1/., shsJl have been paid. 

This is a very important alteration. Mr. Kerr says : — 

" The importance of this section to suitors has been already pointed 
out ; and if the duty cast upon the officer of the court be exercised 
with vigilance, it is not improbable that the revenue will be a con- 
siderable gainer, as it is no longer in the power of parties, by mutual 
agreement, to waive objections to the admissibility of instruments. 
Hitherto, if the parties did not call the attention of the Com^; to the 
stamp, judges were not vigilant to discover defects, but would even 
allow objections to be withdrawn : no reliance can now be placed on 
the forbearance of an adversary ; and, on the other hand, the cases 
are very rare, in which the opposite party will not avail himself of 
the right, which of course is not taken away, of himself objecting at 
the trial to the admissibility of instruments. It is true the objection 
is no longer fatal, if well founded, nor, if overruled, is it a ground of 
moving for a new trial ; but as the remedy given by this section will 
sometimes be worse than the disease, to compel the party to weaken 
his case by withdrawing the instrument, and in almost every case- 
will make him more open to terms of compromise or arrangement, 
sufficient inducement still remains to prompt the adversary to take 
the objection. 

** This section does not, of course, interfere in any way with the 
right of the Court, or the parties to use unstamped mstruments for 
collateralpurposes only. The cases on this subject are collected in 
Chitty's iStatutes, vol. iii. p. 1205, note (c)." 

It will interfere very materially^ however, with the induce- 
ment to stamp documents that may be hereafter produced just 
as well in evidence without one; the penalty being 1/, only, in 
the very rare case in which any such document is required for 
evidence. 

This Act does not apply to County Courts; and therefore we 
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shall have the strange anomaly of a docamenf being legal evi' 
dence in a superior Conrt^ which is illegal in the inferior* 

The penalties now attaching to unstamped documents^ &c., 
would appear to be superseded^ where the discoirery of them 
takes place in the superior Courts. 

"The remedy of the creditor against the property of his 
debtor/' says Mr. Kerr, " seemed capable of being extended.'* 
The public will learn, with some degree of surprise, that sa 
effectual is the extension made^ that any debtor may be at any 
time — and notwithstanding the credit he is morally entitled to 
—compelled to pay his debt into court for the benefit of some 
creditor of his creditor, of whom he may never have heard. 

A judge may now, upon the ex-parte application of any judg- 
ment creditor (upon affidavit by himself or his attorney stating 
that judgment has been recovered, and that it is still unsatisfied^ 
and that any other person is indebted to the judgment debtor, 
and is within the jurisdiction), order that all debts owing by such 
third person (who is called the Garnishee) to the judgment 
debtor shall be attached to answer the judgment debt (sect. 61). 

How will this affect mortgages? This will be a practical 
point of some importance. If the judgment debtor happens to 
be a mortgagee, a debt is due to him on that mortgage, and the 
mortgagor may surely be attached to answer such debt. 

So anxious was the Legislature that every chance should be 
given for the fuU exercise of this new power of '' garnishing^* 
the spoils of judgment creditors, that it is further enacted, that, as 

" The judgment creditor, or his attorney, may be unable to make 
the affidavit necessary to obtain an order for the attachment of the 
debts owing and accruing to the judgment debtor, a discovery may 
be obtained from the judgment debtor of what property he has 
capable of being thus taken in execution ; for any creditor who has 
obtained a judgment in any of the Superior Courts may apply to the 
Court or a judge for, and the Court or such judge may make a rule 
or order, that the judgment debtor should be orally examined as to 
any and what debts are owing to him (sect. 60). 

" This preliminary examination may be ordered to take place before 
a Master of the court, or before such other person as the Court or 
judge may appoint (sect. 60). The production of books and docu- 
ments may also be ordered." 

Upon the discovery had by such examination, which is to be 
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conducted in the same manner as the oral examination of a party 
to the canse, the necessary affidavit may be made^ and the order 
for attachment obtained. 
It is further provided that^ 

'' By the same or any subsequent order it may be ordered that the 
garnishee shall appear before the judge or a Master of the court, as 
such judge shall appoint, to show cause why he should not pay the 
judgment creditor the deht due from him to the judgment deotor, or 
BO much thereof as may be sufficient to satisfy the judgment debt 
(sect. 61). 

^' Sect. 63 enacts that if the garnishee does not forthwith pay into 
court the amount due from him to the judgment dehtor, or an amount 
equal to the judgment debt, and does not dispute the deht due or 
claimed to he due from him to the judgment deotor, or if he does not 
appear upon summons, then the judge may order execution to issue, 
and it may be sued forth accordingly, without any previous writ or 
process, to levy the amount due from such garnishee towards satisfac- 
tion of the judgment debt. 

"Sect. 64 provides further, that if the garnishee disputes his liability, 
the judge, instead of making an order that execution shall issue, may 
order that the judgment creditor shall be at liberty to proceed against 
the garnishee by writ, calling upon him to show cause why there 
should not be execution against hun ; and in such case the proceeding 
will be as upon a writ of revivor issued under the last Common Law 
Commission Act." 

. These are the main provisions of this sweeping Act. It is 
one which cannot but very materially affect the future course of 
jurisprudence. That it may prove eventually favoxirable to the 
ends of substantial public justice^ we devoutly hope : at the 
same time^ there are some of these changes which we cannot but 
regard with grave apprehension ; and we have felt it due to our 
readers to lay its provisions very largely before them^ in order 
that the profession may be prepared for the results of the Act, 
which will have come into operation one week before the publi- 
cation of this number of the Law Magazine. 
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Art. IV.— STATUTE-LAW COMMISSION: 
Its Objects and Requirements. 

IN the course of the present months the new Statute-Law 
Commission^ or, to speak more fully, the Commission tor 
revising and consolidating the Statute Law, wiU hold its first 
sitting, to elect its officers and to determine upon the course of 
action. It is to be lamented that the terms of the Commission 
have not been published. They would have given a clue to the 
specific objects of the Commission, and its probable results. As 
it is, we must deal with the matters before us, which consist of 
nothing but names — great names — from whom we may expect 
much, if they are seconded by means commensurate to the 
undertaking. 

The Commissioners are, the Lord Chancellor; late Lords 
Chancellors, Lord Lyndhurst and Lord Brougham ; Lord Wrot- 
tesley, a barrister and man of science ; the Lord Chief Justice 
of England (Lord Campbell) ; the Lord Chief Justice of the 
Common Pleas (Sir John Jervis) ; the Lord Chief Baron {Sit 
Frederick Pollock) ; the Kt. Hon. the Lord Advocate of Scot- 
land ; Jhe Rt. Hon, Mr. Baron Parke ; the Rt. Hon. Spencer 
Walpole; the Rt. Hon. John Napier, Sir William Page Wood, 
a vice-chancellor ; the Attorney-General for England, the Soli- 
citor-General for England, the Solicitor-General for Scotland^ 
the Attorney-General for Ireland, the Solicitor-General for 
Ireland, Mr. Bellenden Kerr. This Commission is rich in power 
and experience. It represents almost every consideration — ^but 
actual work : — full of men of affairs, of statesmen, senators, 
judges of the highest court of appeal, judges of the superior 
courts of Law and Equity, privy councillors, the lawyers of the 
three kingdoms — ^men who are, or have been, members of ParHa- 
ment — men who have been engaged in affairs for thirty or forty 
years, practical legislators, practical lawyers, men of learn- 
ing, men of science : — ^but it must also be added, men fuU of 
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years as of wisdom, men fall of work as of power and skill : — 
men whose habits are settled, whose principles are fixed, whose 
minds are so preoccupied that they cannot turn to the detail of 
new subjects unworked out; whose time is so engaged that they 
cannot give ear to new matters. 

It is a senate of greatest excellence ; but it wants the energy 
of purpose of younger life, comparatively disengaged. It has all 
experience, but little hope. It is fit to moderate the enterprising, 
but not to energise a work, the heaviest, the most trying one, 
which will task the most patient labours of the student for years 
to come. 

It may be that matters are to be so ordered that better results 
will come out : but we fear that without the fuller development 
of the Commission by the incorporation of persons, such as we 
indicated in our former article (this day twelvemonth), the very 
richness of the Commission will prove its cause of failure. 

Mr. Bellenden Kerr is the only working man : but, able as 
Mr. Bellenden Kerr may be, he represents but the Conveyancing 
Law, which is the branch of the profession which he follows : 
and perhaps, being Recorder of Andover and formerly Criminal 
Law Commissioner, the Criminal Law. His occupations would 
forbid his attention to details : even if he had not arrived at a 
time of life when most of us become impatient of detail. 

If the Commission were to be exclusively dependent upon 
Mr. Bellenden Kerr, it would be objectionable on other grounds. 
It would disappoint the nation of those objects which are sought 
by the enlistment of the great personages who form it. 

The Law officers of the three kingdoms, men of eminence in 
their profession, proverbially overworked, the terms of whose 
engagement with the State force them to follow their owtf 
profession for subsistence, wiU in aU probability give little or no: 
dttention to the Commission, from sheer want of time. It might 
be a different thing, if every BiU were as a matter of course 
referred to the Law officers with a proper fee, and if those 
personages had each their counsel or assistant coinmisdoner, 
whom they might consult, and who could represent them in; 
the office of the Commission, they themselves attending the. 
meetings of the Commission at large, on important occasions. 
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Sir W.Page Wood's abilities, enei^, and skill may be made 
ayailable ; but the Court of Chaucery, which rewards his labours, 
will, of course, claim his first attention. 

Mr. Walpole and Mr. Napier are, at present, out of office ; 
and they will probably, from their love of business, and from 
their devotion to law amendment, be induced to be active, — if 
activity do not prove an invidious singularity, or if the arrange- 
ments be not such as to forbid them to work, from want of 
being called upon to do so, by the officers charged with the 
management. 

Mr. Baron Parke is a power of the first magnitude : if he but 
move, it will probably be with eflPect. 

The Chief Judges (who are, with great propriety, made 
members of this Commission, and we trust will be constant 
quantities for all time to come) have the claims of their own 
Courts, and also the indisposition to detail incident to their 
advanced life, and the pressure of many matters, involving con- 
siderations of principle. 

Lord Ljmdhurst and Lord Brougham are surely not to be 
expected to labour at the oar, or to do more than to moderate 
and to sanction : — perhaps to crown the labours of a life, hy 
establishing on a sure and adequate basis an institution, which 
will realize, in time to come, the results of those labours. 

The Chancellor, one may say, is a doomed man : — all sorts 
of matters are heaped upon him ; — a judge and a partisan ; — 
xesponsible for so many things, he can give but a modicum of 
time to any : the fruit must be ripened for him, and it will be 
weU if he has time to pluck it. 

Lord Wrottesley we have missed : we know not how far 
Science holds him in his grasp ; but possibly, with Mr. Walpole 
and Mr. Napier, he may be regarded as a disengaged man. 

Such is the Commission as a working power. It is full of 
dignity, worthy of the object: an excellent Commission, so far 
as it goes. 

And we should deeply regret if it were supposed that we cast 
the slightest blame on the Chancellor for its limited compo- 
sition« To make such as it is, must have cost him great pains; 
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mucli oonciliation of prejudice; much avoidance of elements 
that might prove disagreeable to others who were indispensable. 

In all probabiHty^ it is^ as far as the Chancellor is concemedj 
a very judicious act ; as much as he could prudently do at the 
moment. 

But we wish to strengthen the Chancellor and the Commissioii 
by showing what is necessary to supplement the Commission ; — 
how to convert these apparent defects into excellencies; — how 
to mitigate such defects as must be admitted to be irre- 
deemable. 

We take it for granted^ that hereafter^ every retiring Chan- 
cell<»r^ every chief judge of the superior Courts, every law 
^Scer of the three kingdoms, wiU be ex officio members. 

Let us see by what means this Commission may be supple« 
oaented^ — by what means their labours may be at once lightened, 
and made effectual — ^by what means these Law-Generals may 
be enabled to conquer their subject — notoriously the most 
obstinate and stubborn. 

We propose not to theorize or speculate, but by taking note 
of the results of past experience, to indicate the safer course; 
and if it should happen that we repeat somewhat that which we 
have urged on former occasions,^ our readers wiU find our excuse 
in the necessity for bringing home all the considerations to be 
regarded. 

When the Conmiissioners meet, they will, if they aire earnest 
of purpose, and do not merely submit themselves to consider 
what is laid b^ore them, first consider the scope of the Com<- 
mission ; and next, the members of the Commission, who are 
to be their fellow-workers. 

Of the Commission, fourteen are, or have been, members of 
Parliament, and as many ajpe, or have been. Law officers. 

Each wiU have bis own store of recollection ; each his own 
.special view, — ^the standjard rule of his action ; each will be pre- 
pared to urge that, if he is energetic ; (» if moderate, to postpone 
that, to the mot^ energetic, with the loss perhaps of the object 
in hand. 

> Novembw, February, May, and August. 
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146 Statute-Laiv Commission: 

When once energetic men have prged a view, they are apt to 
maintain it; differences spring up, discossions strengthen them^ 
and make them more inveterate, and unity of action becomes 
impossible. 

It is most desirable to intercept these possibilities, — ^we had 
almost said these probabilities, — ^by surveying the subject, and 
making a chart of its difficulties. It is not the office of a Senate 
to originate, but to moderate and preserve. It is not the office 
of a Council to direct action, but to conciliate all views and 
to determine the fit course of action. 

It is said to be the rule in Councils, to hear the younger or 
inferior member first, and then to advance by rising seniority^ 
or precedency, through the elders, or superiors, to the eldest, or 
head. 

Again, in a subject which, though often discussed, has never 
been collected and collated, it is necessary to inquire. 

In the present case the men who have most studied these 
things are juniors ; men not of mark or standing in the profes^* 
sion; it is most important for the success of this imdertaking^ 
that the judicial personages who form this Commission should^ 
as they do sometimes in their courts, invite the aid of these 
juniors, assist them in bringing forward their views, and rather 
encourage than check them. 

It is wisdom so to do ; it is justice ; for the energy which will 
develop the subject will bring to the recollection of these per- 
sonages facts which have become dim, experiences of an earlier 
career which have been lost sight of in later and different 
pursuits. 

It is not assumed that these personages do not know the sub<» 
ject ; but simply that their attention having been withdrawn 
from it, their experience having been perhaps in some instances 
partial, it is necessary for a just decision, that the office of 
Counsel should be exercised ; so that it may come to pass, that 
each great man in turn will confirm, by instances, the positions 
advanced, and all find themselves agreeing before they have 
been led into differences. 

To produce this result, it is necessary that matters should 
not reach the Council simply through the will of any single 
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jfiommissioner; but that the Commission should be accessible^ 
AS Parliament is^ to the views of aQ, and that all such views 
flhould be entertained with courtesy and consideration. 

But the commissioners, as we have said at starting, have not 
time; how shall the matters be marshalled, so as to bring them 
before the Commission in the neatest state for their deliberation? 

First, the Commission must have an outfit. What outfit ? 
The Statutes at Large; all the materials which constitute 
statutes. If disposed to consider any matter, or if any matter 
be forced upon their attention by the exigencies of the moment, 
the materials should be at hand ; not to be collected at the 
moment of action — ^hurriedly — ^imperfectly, with certainty of 
fulness of error. The doctrines entertained — practical illustra- 
tions of their application — all the resources of legislation must 
be collected. 

An army wins by its commissariat full as much as by the 
energies in the field j or in other words, the energies in the 
field are half due to the commissariat; they are balancing 
quantities ; neither of them permanently or successfully exist- 
ing without the other. 

Thence we must have, not the materials simply stored for use, 
however accessible, but men to use them : — ^traiued workmen 
acting upon definite instructions, and able to work out a result 
with certainty within a reasonable time : — there must be 
labourers, and these of various kinds and various degrees of 
skill, rising from the mechanical or literal, through the literary 
and the logical, to the highest intellectual ability and the highest 
administrative ability. 

The production of an Act of Parliament fulfiUing all its 
purposes (statesmanship, justice, jurisprudence, logic, method, 
expression, verbal and typographical, consistency with itself, 
consistency with the whole law, comprehensiveness and com- 
pleteness, impregnableness to objection by the acutest pleader, 
plainness to the common mind, distinctness in its purpose^ 
«xplicitness in its directions, not trenching upon the general law 
where the general law is adequate, appropriateness in its special 
provisions) demands a range of faculties that no man could 
bring into action upon the same moment of time, and which no 
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man ever possessed^ or could^ from, the nature of things^ possess^ 
Now all these faculties are to be at the command of the Commw-- 
sion. It would be the sillieat thing in the world to attempt to 
do the work without an organized force, which embodied in due 
place and in due quantities these faculties, weU instructed, 
weU trained, weU applied, well motived. 

It should be remembered that the tluik of the Cotnnusrion is 
essentially constructive, not administrative : — ^to regard the Law 
as a whole, not as a series of occasional Acts, dependent on an 
occasion or an emergency. 

It is necessary, therefore, that every part of the edifice should 
be had in view. Mere country masons cannot do all the work, nor 
masons who have never done such work before, . 

It is as plainly impossible that the commissioners can quit their 
own avocations to do the work of collection and arrangement ; 
to state and compile, to criticise in detail, state objections and 
supply defects, and finally revise the work. 

On the other hand, no htunan fi^resight can tell what the 
Commission will want next. A state policy demands instantly 
a measure, and the materials for its appropriate provisions ; a 
peer in the one house, a member of Parliament in the other, 
moves for information, which cannot be denied. The measure 
is all-important to the Government. The member is obstinate 
— ^the House thinks his objections reasonable : it must be met 
promptly. The Statute-Law Commission is at hand. Its officers 
have got the information ready for their own use, — ^it is the 
most obvious thing, that it should be appUed to the more general 
use. 

Let us take warning and example, and provide for these demands. 
They involve two things : the coUectito of the material in a 
ready form, and the arrangement of the office kA business ftw the 
ordering of it, with such regularity, that business may be pro- 
ceeded with in due succession, that no delays be allowed, and 
that occasional pressure may be met without retarding the 
ordinary operations. There must be a proper official staff for 
the official business ; in short, there should be provision for the 
details of the secretarial business, provision for the draftsman's 
assistance, and provision for the registration and collection of 
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tnBierial, and for the examination of bills and statntes, by indexing 
and digesting^ as well as provision for the mechanical duties c£ 
copyings printings and bookbindings or filing of papers. 

And this provision shonld consist of the superior officer or 
clerks the assistant {one or more)^ and the inferior clerks^ or 
workm^is or labourers. 

There should be a complete hierarchy^ rising in regular gra- 
dation to the head or body of the Commission; and it might be 
well to give to each portion of the Commission^ to the peers^ to 
the judidarys to the members of Parliament^ as well as to the 
Chancellor and the law officers, special assistance. 

It is inconceivable how great the labour of drawing a law is-^ 
a single word may require a day's exertion. It is to be defined. 
Examples of definition are to be collected from dictionaries^ not 
very exacts in general^ in the work <^ definition. Instances of 
the use <^ abuse are to be collected firom the cases before the 
courts; things which come within the definition, and things 
which do not come within the definition, are to be enumerated. 
The mind, worn out with the discrepancies and discordances, must 
rest, and return to the task again refireshed. 

Upon a single word may depend the loss of the objects of a 
measure — an amount of litigation afflicting to a community, and 
a disgrace to the L^slature, and to the member of the Govern- 
ment, or the meinber of Parliament, by whom it was in- 
troduced. Such an expression as a ^*bond fide traveller '' may 
cost a member of Parliament his seat, or a Government its 
existence ; an irritated class or community may be roused to 
discontent, even to an agitation amounting to an insurrection. 

Now an officer whose simple duty it should be to watch, with 
the most critical scrutiny, the definition and application of 
terms which cost so much in higher results, and so much in 
pecuniary expense> is indispensable. 

Do not postpone to the courts, when the mischief is done, the 
weighing of words in the balance; let this process be performed 
before the law is passed. If single words are to be weighed, still 
more is the logic of the law to be nicely adjusted ; and for that 
task is requisite a man of knowledge and of science, as well as 
a mim of law. A young man> without experience, without 
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learnings cannot do these things ; nor are the requisite powers 
to be procured by a training for the nonce. Natural aptitude 
must be confirmed by habitj amd specially trained by special 
reference to the peculiar objects of this work. 

Great names cannot do these things by the magic of their 
influence j neither deverness nor genius can supply the want. 
A life devoted to the object^ with a full understanding of its 
nature^ is necessary to success. 

But the Commission should be careful^ while it excludes no 
ability, not to be entirely dependent on any ; but by providing for 
succession of service, be prepared to meet the losses of aid which 
come from age, from sickness, from withdrawal from whatever 
cause. 

We will not go ftirther into detail. We recommend what we 
know to be necessary for the honour of the Commission. We 
believe that, with some at least of the commissioners, the 
matter is felt to be one of great responsibility, that they have 
not accepted the office because they were obliged, nor from 
mere courtesy to the Chancellor, but from an overwhelming 
sense of the importance of having our law accessible to the 
local judges, and also to the legislature ; and thus, on the one 
hand, checking that flood of incongruous legislation which 
springs from altering the law, without first ascertaining what 
it is ; and on the other, enabling the local administrators of 
the law, whose functions are every day becoming more varied 
and unlimited, to administer the law in consistency with one 
another, and to establish a system of jurisprudence which shall 
be as excellent as cheap ; which shall, in short, be law and 
equity in the truest sense. 

It may be wondered why we are so earnest in recommending 
what, it would seem, is so obvious, as that the Commission 
should be duly manned in itself, and duly reinforced by proper 
assistance of each kind. The cause of our earnestness is the 
vote of the last Parliament, which made provision for one com- 
missioner at £1,000 a year; for four at £600; for one clerk 
and for one messenger, and a laundress. 

A Chief Commissioner, fit for his work, at 1,000/. a year, is 
.an absurdity. Still more so, 600/. a year for the Assistants. 
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But the deficiency of the inferior service is immeasurably 
inadequate^ for the revision^ mind you^ of the whole Statutes 
of the three kingdoms. 

To pay at such rate^ and to aid so stingily the inevitable 
drudgery to sensitive minds fit for the task^ who must 
inform every detail^ weigh every word^ scan ev^ry provision^ 
entertain every absurd proposition with consideration^ make 
consistency out of the most incongruous and absurd provisions^ 
deduce firom contradictory decisions the prevailing principle, 
crystallize the principle in a term, war with presumptuous 
cleverness appointed to assist, patiently endure authoritative 
misconceptions, work upon matters requiring the most delicate 
apprehensiveness, against time, against health, against want of 
opp(Mrtunity to refer to books, or to consult others; and by 
work so arduous, spend the heart of one^s life, feed one's 
fEonily, lay by for an early old age, is a proposition, that no 
one, conversant with this kind of work, could by possibility 
propose. Men will accept the task, to run to a better on the 
first opportunity; transferring their experience, so precious, 
where no price can repay the loss, to another field of exertion, 
where it is nearly worthless. Thus, the concentrated reflective 
power, which has been enured to the secluded work of legis- 
lation, may be transferred to the Bench to exercise there powers 
spoilt from so long a devotion to a pursuit not kindred to it. 

Men of reflection, men of action, men of mixed powers, must 
be used ; but the men whose faculties are adequate to the task 
of filling the superior places of assistance should be assured a 
richer remuneration than 600/. a year. 

This subject is a delicate one, but of the first importance ; 
and sure we are, that the personages who compose the Com- 
mission must feel that the requisite powers are such as their 
own, but placed in younger heads and hands, and younger 
energies, and that the reward should be higher, both in position 
and emolument. We consider that the success of the work 
depends essentially on the right adjustment of this element of 
the enterprise. 

It is a great pity that this subject is not by some means 
opened to the profession at large. If the Commission should 
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divide itself into committees and hear arguments btL the «abject^ 
where important principles were at issae^ the double result o£ 
interesting the profession in it^ and facilitating the labours of 
the Commission^ might be obtained. There are many ways of 
operation to these ends which might be had recourse to ; and 
we take leave to suggest that the fees of counsel^ and the 
expenses of preparing the cases for them> would bear no propor- 
tion to the advantages. Upon this tojac we may take occasion 
to enlarge hereafter : at present the first objects of consideratian 
are the composition of the Commission itself^ both in its higher 
and subordinate ^departments — ^the materials for enabling the 
Commission to act with advantage^ and the medianical assistance 
with which it should be furnished ; and also both its internal 
and external relations, so that it may execute its work with due 
progress to some practical end^ and at the same time be placed in 
a condition to meet all Mr claims upon it from oth^ quarters, 
in an effective and creditable manner, without interfering with 
its ordinary action. We ought not to omit to acknowledge with 
gratitude, the self-denial of the learned personages who have 
consented to become members of the Commission, and thus add 
to the labours and rei^onsibilitieB with which they are at present 
charged* It is an example well worthy of imitation by other 
learned personages, when the Commission shall have put itself 
in condition to extend its operations, by having the materials 
ready for use, proper models and forms for imitation, and suit- 
able instructions for the information and guidance of all its 
€ollaborateurs. 



( IBS ) 



Art. v.— liabilities OP LODGING-HOUSE 
KEEPERS. 



THE law on this verj important brancli of contract is now 
completely unsettled by tlie recent diflference of judgment 
m the Court of Queen's Bench^ in the case of Dansey v. 
Eichardson (23 Law J., Q. B. 217). 

. We will state the case and the rationale of the conflicting 
judgments^ and then adventure a few remarks upon the law^ as 
it seems to us to be^ on a subject^ which the large amount of 
property and responsibility at stake render it desirable should 
be determined with as little delay as possible. 

The plaintiff was a lady boarding in the house of the 
defendant at a weekly payment, upon the terms of being 
provided with board and lodging, and attendance. The plaintiff 
being about to leave the house sent one of the defendant's 
servants to purchase some biscuits, and he left the door ajar, 
and whilst he was absent on the errand a thief entered the 
house, and stole a box of the plaintiff's from the hall. The 
learned judge directed the jury, that the def(^ndant was not 
bound to take more care of the house and the things in it than 
& prudent owner would take, and that she was not liable if there 
were no negligence cm her part in hiring and keeping the 
servant ; and he left it to the jury to say whether, supposing 
tbe loss to have been occasioned by the negligence of the servant 
in leaving the door f0ar, there was any negligence on the part 
of the defendant in hiring or keeping the servant. It was held 
by the Court, that at least it was the duty of the defendant to 
take such care of her house, and the things of her guests in it, 
as every prudent householder would take. Lord Campbell, C. J., 
and Coleridge, J., held, that she was bound, not merely to be 
careful in the choice of her servants, but absolutely to supply. 
the plaintiff with certain things, and to take due and reasonable 
care of her goods ; and that, if there had been a want of such 
care as regarded the plaintiff's box, it was immaterial whether 
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the negligent act was that of the defendant or her servant^ 
though every care had been taken by the defendant in employing 
8uch servant ; and^ consequently^ that the direction of the learned 
judge was not correct. 

Wightman and Erie, JJ., however, held, that the defendant 
was not bailee of the goods, and that her duty required merely 
that she should take the same care of her lodger's goods that a 
prudent owner would do of her own, and that as there was no 
proof that the defendant had been negligent in hiring trust- 
worthy servants, she could not be held answerable for a single 
act of negligence, sut^h as that which occasioned the loss in 
question. 

There was, apparently, no doubt that the servant must be 
deemed the agent of the defendant, and that the usual sequences 
of that relation attach to this case ; so Story's dictum, '^ that 
the master is always liable to third persons for the misfeasances, 
and negligences, and omissions of duty of his servant, within 
the scope of his employment,'' is primd fade applicable to this 
case. The point at issue is, what kind of misfeasances and 
negligences is a lodging-house keeper liable for? Must it be 
actual or constructive negligence ? And is she so liable for the 
safe custody of her tenant's goods as, for example, a carrier or 
railway company, for negligence by their servants, without any 
fault or laches on her own part? In fact, the question may be 
still more briefly summed up in this — ^Was the defendant a 
bailee for reward or not? If she were, her liability is clear 
and undisputed ; for, as Story holds, the hirer (or hiree, as the 
case may be) is not only liable for his own personal defiault and 
negligence, but for that of his children, servants, and dconestics 
about the thing hired. And in this case the law, both old and 
new, is sufficiently explicit, as these cases suffice to show : — 

'' If a man brings a horse to a smith to be shod, and the servant 
pricks it ; or if the servant of a surgeon makes the wound worse ; m 
both these cases an action lies agai^st the master. (Bac. Abridg. 
" Master and Servant," K. See Pilkington's Case, 21st voL Abridg. 
693. ; Cro. Eliz. 181.) 

'' The master must also answer for torts and injuries done by his 
servant in execution of his authority; as where a pawnbroker's 
servant took a pawn, the pawner came and tendered the money to 
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the servant, who said he had lost the goods ; upon which the pawner 
brought troyer against the master, and it was held well. (2 Salk. 44I9 
part 2, per Holt, G. J. See also Lord Eaymond, 738, Gas. temp. 
Holt.) 

" So where a carter's servant run his cart over a boy, it was held 
the boy should have his action against the master for the damage 
he sustained by this negligence." (Gited in the last case.) 

So ako the servant of the hirer leaving the ftable-door open^ 
80 that the vendor's horse is lost^ or the agister the gate of the 
field : it is admitted that these are negligences of the servant 
which render the master liable^ bnt because he is bailee. 

Justices Wightman and Erie held that the defendant was 
not bailee ; and the latter justly puts the question thus : — 

''Tn the class of cases relative to certain bailees for reward, who 
are liable for the loss of the goods, \l they are stolen through the 
negligence of their servants, the goods are delivered to and are in 
the possession of the bailee, who, by the contract of bailment for 
reward, undertakes a private duty to the bailor to keep them with 
care, and to deliver them again ; and this private duty is the test to 
ascertain whether any alleged state of facts amounts to actionable 
negligence ; for the question, whether given facts amount to action- 
able negligence depends upon the legal duty owed to the party who 
affirms the negligence to be a breach of the duty owing to him by 
the opposite parfy." 

Mr. Justice Erie assumes that there was no bailment for 
reward, on what we confess, with great deference to his better 
judgment (and be it admitted that he tried the case), is a series 
of mistakes in fact, rather than in law. 

1. He says, ^' there was no delivery of the goods of the plain- 
tiff to the defendant.** Indeed, not when they were delivered 
to the defendant's servant within the scope of the duties which 
the defendant contracted, by her servants, to perform ? And 
was not this precisely what took place when the goods wer6 
placed in the custody of the servant, and when, as the case states, 
he carried her trunk down stairs, and placed it ready for her 
departure in the hall? Delivery can scarcely be more complete, 

2. Mr. Justice Erie says, " there is no contract to keep them 
[the goods] with care, and deliver them again.** There is just 
as much a contract to keep the lodger*s goods with care, as to 
keep herself with care. And it seems to be just as much a 
breach of that contract to cause the loss of her goods, by 
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negligence in leaving a door open^ as to cause the loss of her 
health by negligence in giving her bad food or a damp bed. 

3. '^ There is/' adds Mr. Justice Erie, " no reward in respect 
of goods, the terms being the same for a boarder whether with 
or without goods/' If so, then a boarding-house keeper can, of 
course, refuse admittance to his guest's luggage. If it is no 
part of the contract he has entered into to board tiie lodger at 
two or three guineas per week, as in this case, to hcmse his 
goods, and if, as the judge further says, '^ there is no duty of 
keeping, them, owing from the defendant to the plaintiff," there 
is certainly no duty of receiving ; and the boarding-house keeper 
may refuse to give them admission when they are brought to 
her house. It is often hazardous to handsomely papered and 
carpeted staircases to have heavy boxes carried up them, and 
lodging-house letters are under an obligation to Mr. Justice 
Erie for the convenient consequences which flow from his 
decision. Again, does Mr. Justice Erie repeat in his judgment, 
that '^ the goods of the plaintiff remained in her possession and 
under her control, and were disposed of by her as she chose, 
without notifying what she had done to the defendant ? " 

This is obviously not so. They were placed, as we said before, 
not only constructively under her care when they entered the 
house, of which she, and not the plaintiff, had the control ; 
but they were placed spedally under her care by being so 
placed in the hands of her servant ; one of whose express duties 
it was to deal with and take custody of them. The plaintiff 
needed no notification of her possession of the goods, inasmuch 
as it cannot be seriously disputed that the boarding-house* 
keeper does contract to receive the goods, as well as the person 
of his lodger : and this is implied ex necessitate in the nature of 
the contract. And if notification were necessary of the special 
custody by the servant of the goods, it was also sufficiently 
implied by the knowledge the defendant had of the plaintiff's 
departure, and the customary duty thereupon devolving on her 
servant to remove the luggage of the departing guest. 

We have therefore in this case every fact which can make 
the defendant bailee for reward. It is admitted that she 
lodged the plaintiff for reward, and it is absurd to deny that she 
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also lodged for reward, that which was essential to the lodger's 
enjoyment of her contract^ namely^ her luggage. Mr. Justice 
Erie's hypothetical lodger, without any goods, would certainly be 
an eccentric phenomenon; at any rate a very abnormal lodger; 
imposing small necessity on other lodgers, to notify their pos- 
session of wearing apparel and its presence in their lodgings. 
The plaintiff also was the constructive depositary of the goods, 
just as much as any warehouseman or carrier. Her house 
received them ; her servant had sole charge of the safe keeping 
of the goods in that house when they were lost ; and she, the 
defendant, had sole control over her servant. This case comes, 
therefore, in all natural respects within that class of cases 
referred to in the famous judgment of Lord Mansfield in Coggs 
V. Barnard — 

^' But if he or his servant leave the house or stable doors open, 
and the thieves take the opportunitv of that, and steal the horse, ho 
will be chargeable, because the neglect gave the thieves the occasion 
to steal the horse. Braston says, * the bailee must use the utmost 
care, bat yet he shall not be chargeable where there is such a force 
as he cannot resist.' " 

The nature of the relation between the plaintiff and defendant 
being thus clearly that of bailor and bailee for reward, it is 
quite irrelevant to import into the consideration of the case, 
what care the defendant did or did not take in hiring trusty 
servants. It is presumable the railway directors take especial 
care to select careful drivers and guards of their trains; yet 
what railway company ever yet dreamt of pleading to an 
action for injury to a passenger or his goods, that they had 
taken due exercise, care, and discretion, in selecting and hiring 
their servants 1 But such a question is wholly impertinent to 
the issue under any aspect. If the lodging-house keeper never 
has charge or even cognisance of her lodger's goods, as Mr* 
Justice Erie contends, it is quite immaterial whether she has 
careful servants or not, for they have no duty to perform in 
respect to the lodger's goods, and can therefore be guilty of no 
breach of duty respecting them : at any rate, none such as can 
implicate their mistress. If the defendant had charge of the 
goods, no care she may have taken to hire careful servants can 
exempt her £rom her liability as bailee for reward. According 



158 Ldabilitie$ of Lodging-fiouse Keepers. 

to Justices Erie and Wightman in this case, there must be 
double negligence, — ^first, in the mistress as regards the hiring of 
the servant ; secondly, in the servant in not taking proper care 
of the goods. Very justly and ably did Mr. Justice Coleridge 
say this " seems to me a novelty in the law, without a founda- 
tion in any satisfactory principle, complicating the inquiry for 
the jury very inconveniently, and likely to lead them to unjust 
conclusions.'^ It also introduces a most impracticable and 
yague standard of liability. The irresponsibility of the master 
i8> as the learned judge also said, ^^ consistent with the grossest 
negligence, even misfeasance of the servant ; for a mistress who 
uses all ordinary care in the hiring and over-looking of her 
domestics, yet may take careless or wilful servants, or drunken 
ones, or she may unfortunately have a servant who is commonly 
sober, and yet who, upon one occasion being intoxicated, may 
occasion great loss or injury to the goods of the guests in the 
house.'* 

From the great facilities for robbery and loss by inadvertence 
and negligence in an inn, an innkeeper is held liable with 
much more strictness^ for the goods of his guests in his house, 
although he may be entirely ignorant of their existence there. 
But still a liability also devolves on boarding and lodging-house 
keepers, by no means very different in degree, for the circum- 
stances are not dissimilar. 

We much regret the unsettled state in which practically the 

law is left by the view which those estimable judges, Justices 

Wightman and Erie, took on the subject of this case. We, 

however, cannot do better than dte the following common-sense 

lucid statement of what always has been the law, and we 

trust always may be, on this important branch of the law of 

contracts, from Lord Campbell's judgment : — 

*^ I think there may be negligence in a servant in leaving the outer 
door of a boarding-house open, whereby the goods of a guest are 
stolen, which might render the master liable. I think there is a duty 
on his part, analogous to that incumbent on every prudent house- 
holder, to keep the outer door of the house shut at times when there 

^ A strictness somewhat weakened hy the late decision in Amistead v, 
Wilde, Q.. B., where the defendant was held exonerated because his guest 
had displayed money and then put it into an insecuie box. 
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is a danger tbat tbieves may enter and steal the goods of the guest. 
If he employs servants to perform this duty, while they are per- 
forming it they are acting within the scope of their employment, 
and he is answerable for their negligence. He is not answerable for 
the consequences of a felony, or eyen a wilful trespass committed by 
them ; but the general rule is, that the master is answerable for the 
negligence of his servants while engaged in offices which he employs 
them to do ; and I am not aware how the keeper of a lodging-house 
should be an exception to the rule. He is by no means bound 
to the same strict care as an innkeeper ; but within the scope of that 
which he ought to do, I apprehend that he is equally liable, whether he 
is to do it by himself or his servants. The doctrine, that inquiry is 
to be made, whether the master was guilty of negligence in hinng 
or keeping the servants is, I believe, quite new." 

We trust it will prove equally eyanescent^ as we are sure that 
it has never been acted on in the practical working of the law. 
So far from agreeing with Wightman and Erie, JJ., that the fact 
of there having been hitherto no decision expressly declaring 
the liability of lodging-house keepers, is a proof that they are 
right in their judgment, we submit that it is just as admissible 
as a proof that they are wrong : for a rule of law perfectly under- 
stood and generally acted upon, is for that very reason seldom 
the subject of the decision or dictum of a Court in banco. 



Art. VI.— the LAW OF WAGERS, 
Under thei^9 Vict. c. 109. 

PERHAPS no provision of a modem Act of Parliament has 
given rise to greater discussion in the ciyil tribunals of this 
country, or been less understood from the moment of its enact- 
ment until the present time, a period of upwards of nine years, 
than the 18th section of the 8 & 9 Vict. c. 109, entitled "An 
Act to amend the Law concerning Games and Wagers.^' 

The section in question, enacts ^' that aU contracts or agree* 
ments, whether by parole or in writing, by way of gaming or 
wagering, shall be null and void ; and that no suit shall be 
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brought or maintained in any conrt of law or equity for recover- 
ing any sum of money or valuable thing alleged to be won upon 
any wager^ or which shall have been deposited in the hands of 
any person to abide the event on which any wager shall have 
been made/' 

How sweeping and simple the language of the section so far 
appears to be ; and yet^ even this part of it, as we shall pre- 
sently see, has given rise to discussion, and called for judicial 
exposition. 

It is, however, a little proviso appended to the enacting part 
of the section, that has caused a confusion and uncertainty in 
the existing state of the law, which it will be our endeavour to 
explain and remove. The section thus proceeds :— « 

" Provided alwajrs, that this enactment shdll not be deemed to 
apply to any subscription or contribution, or agreement to subscribe 
or contribute, for, or toward any plate, prize, or sum of money to be 
awarded to the winner or winners of any lawful game, qport, pastime, 
or exercise.'.' 

This proviso evidently contemplated, as Mr. Justice Coltman 
observed, in a case to be presently noticed, the case of a sweep-, 
stakes, where several persons subscribe to a stake or fund, the 
whole of which becomes, under certain regulations, the property 
of the winner. 

The act received the Boyal assent on the 8th of August, 1845, 
and upwards of two years appear to have elapsed, before the 
attention of either of the Superior Courts of Compion Law at 
Westminster was called to this section. 

On the 25th of March, 1846, a Mr. Vamey bet a Mr. Isaacs 
20Z. that his horse would, in sporting phraseology, make the best 
of bis way in harness, for two miles against Mr. Isaacs' hcH^se. 
TRbe match was to come oflF on the 30th of March, on the 
Uxbridge road, and the money to be deposited with a Mr. Hick^ 
i^an, on or before the 28th of March. Each of the parties 
accordingly deposited 20/. with Mr. Hickman, the stakeholder; 
but before the race was run, Mr. Vamey gave Mr. Isaacs notice, 
that he declined the bet, and demanded back his deposit. That 
request was not complied with, and Vamey not attending to 
contest the race, Isaacs was declared the winner, and ireceiyed 
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the 40/. Vamey then brought an action against Hickman 
for money had and received, to recover back the 20/. depo- 
sited by him. At the trial, on the part of the defendsmt, 
the stakeholder, the 18th section of the statute in question 
was relied on as a complete answer to the action, but Wilde, 
C. J., overruled the objection, and told the .Tury, that if 
they were satisfied that the plaintiff had abandoned the wager 
and revoked tbe authority of the stakeholder before the 
time appointed for the determination of the wager, he was 
entitled to recover back the amount of his deposit, as money 
had and received to his use. A verdict having been found for 
the plaintiff, the correctness of the learned Judge's ruling was 
considered by the Court of Common Pleas, in Michaelmas term, 
1847, on the argument of a rule nisi obtained for a new trial on 
the ground of misdirection. The Court, consisting of Maule, 
Cresswell, and Y. Williams, JJ ., held that the plaintiff was en- 
titled to maintain the action, and that the section does not apply 
to an action like the case before the Court, where a party seeks 
to recover his deposit from a stakeholder, upon a repudiation of 
the wager. — (Vamey v. Hickman, 5 C. B. 271.) Mr. Justice 
Maule, in an able judgment, divided the enacting part of the 
section into three parts or branches : the first declaring ^^ that 
all contracts or agreements, whether by parol or in writing, by 
way of gaming or wagering, shall be null and void ;'' the second, 
''that no suit shall be brought or maintained in any Court of 
Law or Equity for recovering any sum of money or valuable 
thing alleged to be won npon any wager ; '^ and the third pro- 
hibiting suits for recovering money ''which shall have been 
depofflted in the hands of any person, to abide the event on 
which any wager shall have been made.^^ He treated the two 
latter as mere expositions of the first, and amounting only to the 
act fipedfically stating the legal consequence of the declaration 
that all contracts by way of gaming or wagering shall be null 
and void; and that although, perhaps, the third clause, applying 
to the ease of an action brought by the winner agidnst the 
stakeholder, for the entire sum deposited with him, might have 
been omitted, as well as the second; yet, the second being 
inserted, the third became necessary also. Upon higher grounds 
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also, the learned Judge held this to be the trae construction of 
the Act. '^ This cannot be considered/^ he says, " as an action 
brought for recovering a sum of money alleged to be won upon 
a wager ; nor do I think it is an action brought to recover a 
sum deposited in the hands of the defendant to abide the event 
of a wager. That must necessarily mean an action to be sus- 
tained on the ground of the existence and the determination of 
the wager. Here, the money is not claimed on that ground. 
Quite the reverse. The plaintiff insists that the sum he seeks 
to recover, is money which belongs to him, and which the defen- 
dant has no right to keep, and which he is under no legal or 
moral obligation to pay to anybody else. As soon as the defen- 
dant received notice from the plaintiff that he declined to abide 
by the wager, the money ceased to be money deposited in the 
hands of the former to abide the event, and became money of 
the plaintiff in his hands without any good reason for detaining 
it. It was said in the course of the argument, that the general 
scope of the Act is to prohibit gaming and wagering ; and that 
this object would be best attained by holding moneys deposited 
with stakeholders not to be recoverable in this way. But I see 
no pretence for construing the Act to mean anything so penal, 
without express words." 

We must be permitted to add to this last observation, that 
to allow stakeholders to retain money, or hand it over to the 
winner of illegal wagers, after a repudiation by one of the 
parties, would have the very contrary effect to that intended by 
the Legislature. It would be in effect to support and uphold 
the very contracts which are declared null and void. The cor- 
rectness, therefore, of the principle on which the Court held the 
action in the above case of Vamey t?. Hickman maintainable 
cannot be denied. Indeed, it was only to uphold the previous 
common law, by which, when the wager is illegal, either party, 
even the loser, may recover from the stakeholder the money he 
has deposited, whether the wager or event has been decided or 
not, provided he demands the return of his stake before the 
money has been actually paid over, after the event, to the winner.* 

* Chitty on Contracts, 5th edit., p. 542. 
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It is a remarkable fact^ however, that no point was made by the 
defendant's coansel in the above case that the wager was legal, 
and within the proviso of the section already mentioned. It 
not being disputed that the wager in question was void, 
Mr. Justice Maule expressly says that fact might be taken to be 
indisputable. How far this assumption was correct we shaU 
soon see. 

Passing over the intermediate decision of the Court of Ex- 
chequer in Moon v. Burden (2 Exch. 22), as now of no prac- 
tical importance, and foreign to our purpose, by which it was 
merely decided (Piatt, B., dissentiente) that the section had not 
a retrospective operation, we proceed to the consideration of 
another case in the Court of Common Pleas, arising under these 
circumstances : — 

A foot-race had been agreed to be run by the plaintiff Batty 
and one Askew, for 10/. a side. Each of the parties deposited 
lOZ. with the defendant Marriot, as stakeholder, the whole sum 
to be handed over by him to the winner of the race. The race 
was run, and Askew declared the winner ; but the plaintiff 
dipsuting the decision, demanded back his 10/. from Marriot, 
the defendant, who, notwithstanding the protest, paid over the 
whole 20/. to Askew. Batty, therefore, brought an action for 
money had and received to recover the 10/. At the trial in 
the Sheriff's Court of Yorkshire, a verdict was found for the 
plaintiff, damages 10/., with leave to the defendant to move to 
enter a nonsuit, if the Court should be of opinion that the 
money was deposited upon a lawful contract. A rule was 
accordingly obtained, which came on for argument before the 
Court of Common Pleas, in Easter Term, 1848. After some 
discussion as to whether a foot-race was legal or illegal, and 
the Court had arrived at the conclusion that it was legal, the 
question resolved itself into the construction to be given to the 
proviso in the 18th sect, of the 8 & 9 Vict, c 109. It was con- 
tended, on the part of the defendant, that the contract upon 
which the money in this case was deposited being a legal con- 
tract, and the event, upon the happening of which the money 
was to be paid over, having taken place, the plaintiff was not 
entitled to maintain the action ; the true construction, it was 
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urged^ of the proviso beings that when the whole sum sub- 
scribed^ whether by two persons or by many, is to be awarded 
to the winner of a lawful game or pastime, the contract is valid, 
and that the object of the statute was not to restrain persons 
from playing, but to restrain them from merely betting or 
gambling on the event. 

The Court held that the case was within the proviso, and that 
consequently the plaintiff had no power to repudiate the agree- 
ment or wager, and could not maintain the action for the sum 
deposited by him. — (Batty v. Marriott, 5 C. B. 818.) Wilde, 
C. J., in delivering his judgment, observed : — 

"The difficulty is in saying, when two persons, and only two, 
mutually agree to put down a stake, the whole of which is to be paid 
over to the winner, in what respect that differs from a wager. At 
the same time, we cannot, in construing this Act of Parliament, shut 
our eyes to what was passing in the world at the time the statute 
passed. Horse-racing, it is quite clear, was not intended to be dis- 
couraged ; and many races run with horses are match-races, where 
the horse of one person runs against the horse of another, for certain 
stakes to be awarded to the winner. The Act of Parliament in 
question clearly did not intend to prohibit such matches, which are 
within the express terms of the proviso. Here two sums of 101, 
each having been deposited by two persons, to abide the event of a 
lawful race, — ^the whole to be awarded to the winner ; the case is 
clearly one which falls within the words of the proviso, and the Court 
can only deal with the precise words before them. It would be 
extremely difficult to frame an Act of Parliament upon this subject 
that should be free from ambiguity. The difficulty here is, in seeing 
in what respect a stake to which only two contribute, differs from a 
wager. But I feel perfectly safe in holding that this plaintiff is not 
entitled to recover back toe sum deposited by him, inasmuch as 
there was no illegality in the contract upon which it was deposited. 
Horse-racing was not meant to be put down ; yet if two persons 
only run their horses one against the other, for a sum of money, 
that is clearly a wager. This case seems, however, to come distinctly 
within the words of the proviso. I see no ground for giving to the 
language of the statute a construction different from that which 
ord&iarily and properly belongs to it.*' 

And to the same effect is the language of Mr. Justice Colt- 
man. He says : — 

" But for the proviso at the end of the section, this transaction 
might fairly be held to be a wager, and void. It is like a wager, 
because there are only two parties to it. The proviso, however, was 
evidently intended to prevent that effect being given to the enacting 
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words of the clause, and to except some kinds of gaming and wagering, 
which otherwise would have been prohibited. The proviso evidently 
contemplated the case of a sweepstakes, — where several persons sub- 
scribe to a stake or fund, the whole of which becomes, under certain 
regulations, the property of the winner. It does not, however, define 
the number of such subscribers or contributors : and it seems to mo 
to make no difference whether the number of such subscribers be 
two or fifty. I cannot help seeing that this decision may have the 
efiect of sanctioning, in a great degree, that which it was obviously 
the general policy of the Act to discourage. We, how^ever, can only 
interpret the language of the Legislature as we fiiid it. If mischief 
results, the Legislature alone can apply the remedy." 

Mr. Justice Cresswell observed : — 

" A contribution to sweepstakes is clearly a wager ; but by the 
proviso, the prohibition or disqualification is not to apply to any sub- 
scription or contribution towards any plate or sum to be awarded to 
the winner of any lawful game. You cannot, from the words only, 
infer any limit to the number of subscribers or contributors. Though 
there are two subscribers only, it is not the less a contribution to a 
sum to be awarded to the winner of a lawful game, if the agreement 
be, that the whole sum subscribed shall be paid over to the winner. 
The case falls clearly within the proviso. It might have been different 
if contribution to a plate only had been mentioned ; but the words 
are, plate, prize, or sum of money. The race in question, therefore, 
being a lawful race, ana the prize or sum of money being to be 
awarded to the winner, upon a contract not tainted by any illegality, 
I do not see how we can exclude the transaction from the benefit of 
this proviso." 

It is remarkable^ that althougli the case of Yamey t^. Hick- 
man was alluded to by the counsel for the plaintiff^ no notice 
appears to have been tsk&ci of it by the opposite side^ or by any 
member of the Court, either in the argument or in giving 
judgment. It is clear, however, that the last-mentioned case 
cannot now be cited as any authority upon the same state of 
facts. It is beyond a doubt, that the trotting-match made 
between the horses of Varney and Isaacs was just as much a 
legal match as the foot-race between Batty and Askew, and that 
the very foundation of the decision, namely, that it was illegal, — 
assumed by Mr. Justice Maule as indisputable, —is untenable. 
In that case, therefore, the judgment ought to have been for 
the defendant, as in Batty v. Marriott. Vamey v. Hickman is, 
however, perfectly good law if applied to an illegal wager, or to 
a mere foet between third parties on a legal or illegal match. 
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The law may be stated in the following positions : — 

1. Wagers between the principals as to the event ^^'of any 
lawful game^ sport, pastime^ or exercise/' may be enforced 
at law. 

2. Wagers between third parties, when the sum of money is 
not to be awarded to the winner, are void. 

3. If in any such last-mentioned case the money has been 
paid into the hands of a stakehglder, and either party repu- 
diates the contract or agreement before the stakeholder had 
paid over the amount, the party so repudiating may recover 
back his share of the stake. 

What is " a lawful game, sport, or pastime," must be the 
subject of a separate article. 



Abt. VII.— memoir of lord denman. 



ONE by one, the great luminaries of the law, and the up- 
holders of the olden dignity of our judicial tribunals, are 
passing off the stage, and leaving behind them few indeed 
worthy of the mantle which too often descends from the intel- 
lectual giants to the pedants and pigmies of the profession I 

But a few months ago, we had to mourn with all England^ 
and many a foreign sympathizer, the awful death of one whose 
generosities of nature and brilliant abilities adorned his age^ 
and from which the worthiest epochs of our jurisprudence would 
have derived lustre. To-day we suspend the memoir of another 
highly gifted son of genius, whose memory as an orator and 
judge, both Bar and Bench delight to honour. He too, though 
still spared to us and devoted to the labours of legislation^ 
has departed for ever from the profession which his keen and 
vigorous talent so long enspirited and illumined with its brilliant 
and meteoric radiance : and we suspend it to record the death 
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and pay a passing tribute to another of the gbeat judges of 
ENGLAND^ who has just paid the debt of nature. 

To say that Lord Denman was a profound jurist, a tran- 
Bcendant advocate, and a perfect judge, would be to apply 
hyperbolic praise, which probably no single man in the history 
of jurisprudence ever deserved, however common and hackneyed 
such eulogies may have become in the mouths of professional 
panegyrists. That he excelled in each of the three great 
spheres of the legal career, and that he attained eminence in 
each, will not be denied by the most illiberal of his critics. 
We shall recur to his claim to lasting fame in these several 
aspects of his professional life, in the following imperfect and 
necessarily brief memoir. 

Lord Denman was bom in 1779, of highly respectable parents, 
in London, his father being a native of Derbyshire, practising as 
a physician, and attached to the court. He studied regularly for 
the Bar, to which he was called early in life, and very speedily 
acquired considerable business. Like Talfourd, his greatest 
achievements as an advocate were in causes in which he was 
retained for the defence in libel prosecutions, and his great powers 
thus obtained a full field in behalf. of the liberty of the press, a 
subject in which the generous and liberal impulses of the man 
lent their ardour to the advocate. In most of the onslaughts of 
the Castlereagh and Liverpool administration upon the freedom 
of the press, Denman figured in its defence. The publisher of 
Shelley^s ^' Queen Mab ^' was prosecuted in 1841, which formed 
the last of his eflforts as advocate of the liberty of the press; and 
inasmuch as that poem, notwithstanding its intellectual merits, 
is a tissue of infidelity, Denman's task was no easy one, to dis- 
charge the duties of the advocate without implicating the prin- 
ciples of the man. We believe we accord no undue praise to 
his ingenuity, tact, or integrity, in saying that he perfectly suc- 
ceeded. No one who heard or read his able and impassioned 
defence of the great principle, that what is wrong in doctrine 
must be controverted by reason, and not gagged by force, could 
deny that he had done justice to his client, without wrong to 
his conscience. Few of the present generation of his successors 
could do likewise. He was associated with Brougham in 
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defence of Queen Caroline^ which formed another of his forensic 
successes. 

As a speaker^ Mr. Denman was able and impressive ; as a 
cross-examiner^ he was perhaps somewhat less successful than 
many who, as advocates, were far inferior to him. His bearing 
was lofty, his stature noble, his voice sonorous and pleasing, 
and his action graceful and emphatic. 

Mr. Denman's speech for the queen^s claims was such as to 
establish his fame and extinguish his official prospects. He felt 
the cause he pleaded. His enthusiasm led him into a license of 
speech against his royal master, which was neither forgotten nor 
forgiven. The Court thenceforth tabooed him. No chance of 
professional advancement remained open to him during the 
reign of George IV. He was a marked man. There can be 
little doubt that, whatever were the misdeeds of the king, his 
kingly office should have deterred his assailant from expending 
the lavish invective he hurled recklessly at his head. Mr. 
Denman^s beautiful apostrophe, that though the queen was 
excluded from the prayer for the royal family, she was included 
in that for " all who are desolate and oppressed,^' was a proof 
how little such an orator needed resort to the excesses of vitu- 
peration. Yet he must be admitted to have done so when he 
likened the king to a shapeless monster, "black as night,^^ 
'^ fierce as ten furies,^' and "terrible as hell/^ Nor is abuse at 
all palliated because couched in verse. Indeed, the most pun- 
gent and telling satire genersdly is in verse. Neither is there 
any talent evinced in picking abusive epithets out of Milton. 
He abounds in them : and having the devil and his satellites 
for subjects, very naturally so. Except as an exhibition of 
manly courage and vigorous abilities, we do not esteem Mr. 
Denman^s defence of Queen Caroline (of all historical strumpets 
one of the most indubitable) by any means the brightest exploit 
of his career. It was in our judgment rather an exceptionable 
episode in its otherwise remarkable purity. K Mr. Denman 
lost royal patronage, he however gained popular favour. The 
ignobUe vtdgm deified every one who capped the chorus of abuse 
which assailed the Sovereign, and certainly Messrs. Brougham 
and Denman had well earned their pedestals. Both reaped a 
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harvest of briefis^ until the Corporation of London paid the 
latter a more permanent tribute of gratitude, in the office of 
Common Serjeant. 

This office he retained until the death of his foe, the king, 
and the elevation of WiUiam IV. to the throne buried the 
active animosities which had impeded Mr. Denman's pro- 
motion. He was shortly afterwards, in 1830, made Attorney- 
General, on the advent of the Grey ministry ; and Nottingham 
returned him to Farhament. He conducted himself in that 
office with the ability and dignified urbanity which was so 
striking a characteristic of the man. The Crown had in him a 
sound, prompt, and able adviser. 

In 1834, the subject of this memoir was raised to the office of 
Lord Chief Justice of England, with its accompanying peerage ; 
and perhi^s there is no other instance on record of a similar 
elevation under the dynasty of the brother of a Sovereign, whom 
the object of so high an honour had so vehemently denounced 
to the execration of Ins people. It is well for England that it 
18 so; and that royal hatreds are not hereditary. 

In his office on the Bench it has been well said, that ^'no 
man ever took a higher view of its duties.'* In all his judg* 
ments, the innate nobility and breadth of his great mind shone 
conspicuously forth. He rose to a towering ascendancy above 
the arena beneath him; and many an unworthy device was 
cowed by his power, or withered by his rebuke. He was a 
brave uph(dder of constitutional liberties ; and his judgment in 
Stoekdale's case will live as long as our history lives, and proclaim 
the ri^tful supremacy of law over the arbitrary power of one 
House of Parliament. Lord Denman was a constitutional 
Cromwell in that matter, and did good service to public liberty. 
His conduct as a Judge at Nisi PriiAS might be negatively de- 
scribed with great accuracy by another portrait from the Bench, 
but we prefer affirmatives to antitheses. There was an even 
flow of perfectly consistent justice in all his decisions. So 
far from mistaking grimace for emphasis, or bufifbonery for 
wit, his natural eloquence was at once impressive and engaging. 
Instead of aping dignity by bombast, or seeking to veil innate 
coarseness by a caricature of judicial pomp, his manner was 

VOL. LIT. NO. CV. Z 



170 Memoir of Lord Denman, 

dignified without effort^ and his deportment and good feelingd 
were such, that the gentleman outshone all other attributes. 
He commanded more than respect throughout his whole career, 
though there is not a single instance known of his having bullied 
a junior, or scolded a sheriff. 

Lord Denman resigned his office in 1850, owing entirely to 
bodily infirmity, to the great regret of the whole profession. 

He entered Parliament in 1818, under favour of Mr. Calcraft, 
for the rotten borough of Wareham. He took an early part in 
the debates, and exhibited his natural sympathies with liberalism 
by advocating, as his dSbut, early in 1819, the cause of electoral 
freedom in the city of Oxford. It is needless to say that he was 
always on the opposition benches, and ably and powerfully assailed 
the Seizure of Arms BUI, the Seditious Meetings Bill, and 
impeded by every effort of his eloquence and power, the various 
devices whereby the Castlereagh dynasty laboured to subdue 
public opinion and extinguish its organs. 

Lord Denman married early in life Miss Vevers, a lady of good 
famUy, and was blessed with a numerous progeny. He died on 
the 22nd of last September, of a complication of bodUy infirmi- 
ties, at the ripe age of 76. 

Though the early stages of his life cast him into the hottest 
strife of political warfare, and though he has been justly termed 
a zealous partisan, yet his feelings always guided his conduct, 
and his impulses, however vehement, were those of a kindly and 
generous nature. He was through life a sworn foe to all the 
selfishnesses, trickeries, and unprincipled manoeuvres, by which 
so many hundreds of men seek to climb the ladder of promotion, 
and, unhappily for the character of the profession, do not always 
seek in vain. 
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Treatise on the Law of Wills, with an Appendix containing the 
Succession Duty Act. Bj Arthur Parsons. London: Simpkin, 
Marshall, and Co., 1854. 
This book treats of wills and testaments generally : 2nd. Of wills of 
seamen and soldiers, nuncupative wills, and wills of foreigners ; 8rd. 
Of construction of wills generallj ; 4th. Codicils ; 5th. Beyocation 
of wills ; 6th. Donatio mortis causa and legacies ; 7th. On executors ; 
8th. On administration ; 9th. On assets and chattels real ; 10th. On 
charitable and void beouests, and the administration of charitable 
trusts. It appears to oe carefully drawn up, and will be doubtless 
useful to the practitioner. 

♦#• A few notices of new books are deferred until our next Number. 



\* [Owinff to there hemg hut few really important judgments 
among hea/ps of reports^ we defer those which we have received^ 
until our next number.'] 
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MiscEiiiiAinsons. 

The Queen's Bench has decided, in Finder v. JSarr, 23 Law T. 
£ep. 254, tbat a stipeudiary curate, nominated bj the ordinary to the 
cure of a vicarage during the suspension of the vicar, is " the minister 
of the place for the time being," within the meaning of the Qlst 
canon of 1603, and has authority, if a vacancy occurs during the 
suspension, to appoint to the office of parish clerk ; nor in such case 
IB it competent to a stranger to object that the appellant was to hold 
during the suspension only. The appointment, however, should be 
made in the usual form. 

JjIlnd, Assessed, and Income Taxes. — A new Act has just been 
printed for better securing the collecting and accounting for the 
land-tax, assessed taxes, and income-tax by the collectors. The 
Inland Eevenue Board may require security to be given by the col- 
lectors by bond. Collectors are required to give receipts on printed 
forms, and to fill up the counterfoils, under a penalty of 101, 

The Commok Law PBOCEmiBE Act. — By an Order in Council, 
dated the 18th of September, 1854, her Majesty has been pleased to 
order that the provisions of the Common Law Procedure Act of 
1852, and the rules made and to be made in pursuance thereof, 
except as in the said order excepted, shall apply to the Coiirt of 
Becord of the borough of Preston, called the " Court of Pleas," 
and to the two Courts of Eecord of the borough of Newcastle- 
upon-Tyne, called respectively the " Burgess Court," and the " Non- 
Burgess Court." 

Excepted Articles to Bakkbttpts. — ^By the New Bankruptcy 
Act, all bankrupts, on and after the 1st September, are to be allowed 
20Z. worth of excepted articles in furniture and implements of trade, 
in the same manner as insolvents are allowed by the Insolvent 
Debtors Court. 

Petitions is Bakkbtjptot. — Under the new Act, which haa 
just been printed (17 & 18 Vict. c. 110), traders who have available 
estates to 150Z. may petition for an adjudication of bankruptcy. 
Hitherto the privilege was only extended m cases where there were 
five shillings in the pound for the creditors. 

Special Jubobs. — A return to the House of Commons of the 
special jurors liable to serve for last year in London and West- 
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minster^ and the number summoned, has just been issued. In 
liondon 1,422 were served to serve, and in Westminster 1,686. In 
London 162 were summoned, and in Westminster 274. Of that 
number 527 served once, 406 twice, 212 three times, 89 four times, 
27 five times, and 9 six times ; 412 never served 

Bbttikg. — The Countv Court Judge of Warrington (J. W. 
Harden, Esq.) has decided that stakes deposited in the hands of any 
person could not be recovered, either by the gainer or loser of a bet. 

E.ETOBM 0¥ THE Temfla.bs. — We understand that we have opened 
our battery against the antique abuses of the Inns of Court, and 
stirred up the new Commission with some success. We hear pro- 
mising schemes for the demolition of old chambers, and above all, 
the lowering of rents (not before it is needed), and the reduction of 
dinner fees. It is said also to be in contemplation to let the cham- 
bers to, and keep tbem exclusively for, the practitioners and students 
of the profession. 

We by no means yield a credulous assent to these promises of 
better behaviour. We look for deeds; and if they are not soouv 
forthcoming, we shall have a good deal more to say on the subject 
ere long. 

Ebcbipts OS Bbieps. — ^V. C. Knight Bruce has decided that 
counsel's signatures to fees do not require stamps. 



AFFOINTMiilJN T8, &o. 



Fbomotioks ajstd AjpponrrMEKTS. — The Queen has appointed the 
Lord Chancellor; Lord Lyndhurst; Lord Brougham and Yaux; 
Lord Wrottesley ; Lord Campbell ; Sir John Jervis, Chief Baron of 
the Court of Exchequer ; Sir James Parke, Knt. ; James Moncreiff, 
Esq., her Majesty's Jiivoc&te for Scotland ; the Eight Hon. S. H. 
Walpole ; the Eight Hon. Joseph Napier ; Sir Wm. Page Wood, 
Knt. ; Sir Alexander Cockburn, Knt. ; Sir Eichard BetheU, Knt. ; 
the Eight Hon. Abraham Brewster, Attorney- General for Ireland ; 
William Keogh, Esq., Solicitor- General for Ireland ; Eobert Handy- 
side, Esq., Solicitor- Gkneral for Scotland ; and Henry Bellenden Ker, 
Esq., barrister-at-law ; to be her Majesty's Commissioners for the 
purpose of consolidating the Statute Laws of the Eealm. 
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NECBOIiOaY. 



2l8t. CoLQTJiiOTiB, Esq., Advocate, Edinburgh. 

23rd. Stowlet, Alexander, Esq., solicitor, Manchester. 

28th. Clabke, Wm. Esq., solicitor, Thetford. 

28th. King, John Algernon, Esq., solicitor, Holbeach. 

August, 

4th. EoBrNSON, James, Esq., solicitor, Qaeen-street Place, 
London ; aged 63. 

6th. KEA.LING, Wm. Esq., solicitor, Newport, Salop. 
16th. Watson, John, Esq., solicitor, London ; aged 66. 

September. 

3rd. KiNGsroBD, Philip, Esq., barrister. Middle Temple. 
12th. Cbosieb, George, Esq., Chancery-lane ; aged 33. 
13th. Eden, Thomas, Esq., solicitor, London. 
22nd. Denman, Thomas, Lord, late Lord Chief Justice of the 
Court of Queen's Bench, at Stoke Albany ; aged 76. 
22nd. Eox, Heniy, Esq., solicitor, Bridport ; aged 33. 
22nd. Gbiefith, William, Esq., barrister, London. 
27th. Faiboloth, William Wickham, Esq^., solicitor, St. Alban's. 
28th. Haines, James, Esq., solicitor, Earnngdon ; aged 66. 



TO COEEESPOKDENTS. 



The gentleman who has kindly furnished us with the correction of 
an error in the memoir of Lprd Brougham, will find his letter in- 
serted, together with the conclusion of that Memoir, next Quarter. 

The suggestion of our friend at Accrington powerfully aided and 
stimulated us in adopting the scheme, long before contemplated, 
which will probably take effect in the next Number. 

%♦ In the article on the Common Law Procedure Act, p. 139, in 
speaking of the penalty of 11, on producing unstamped documents 
in evidence, it must be understood that this is an additional penalty 
to that previously imposed by statute. 
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Archbolc^The Law of Landlord and Tenant, and all requisite Forms, 
including the Pleading and Evidence. By J. F. Archbold, Esq., Barrister. 
Second edition. 12mo. lOs. cloth. 

. ArchhM — A Supplement to Archbold's New Practice of the Courts of 
Common Law at WestminBter, with the Act of 1854, an Introduction, and 
Index. Boyal 12mo. ds. sewed. 

Chancery — List of the London Commissioners to administer Oaths in 
Chancery ; arranged alphabetically as to their addresses ; by means of 
which, a ready reference may be obtained to any Commisaiouer in any 
particular locality. 8yo. Is. sewed. 

Chxi^s Collection of Statutes, with Notes thereon, intended as a Circuit 
and Court Companion. The Second Edition ; containing all the Statutes 
of Practical Utility in the Civil and Criminal Administration of Justice 
to the present time. By W. N. Welsby, Esq., and Edward Beavan, Esq., 
Barristers-at-law. Vol. 4 (completing the work). Royal Bvo. £1. lis. 6a. 
cloth. 

Copyright — British Copyright in Foreign Compositions (first published 
after July 1, 1842), shown to be unaffected by the decision in ^* Jeffreys 
V. Boosey." Reprinted from the "Jurist." 8vo. Is. sewed. 

Cox — The British Commonwealth ; or, a Commentary on the Institu- 
tions and Principles of British Government. By H. Cox, Esq., Barrister. 
Crown 8vo. 14s. cloth. > 

Criminal Law — Phantoms of Criminal Law. Being Letter No. 3 to 
the Lord Chancellor on the Answers of the Judges respecting the Amend- 
ment of the Criminal Law. By a County Magistrate. 8vo. Is. sewed. 

Francis — ^The New Common Law Procedure, founded upon the Acts of 
1852 and 1854, including the New Rules on Practice and Pleading ; with 
Notes of Cases decided thereon, and Terms, Tables, and Index. By Philip 
Francis, Esq., Barrister. 12mo. 10s. 6d. cloth. 

HMmd—The Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125) ; 
with Treatises on Injunction and Relief. By H, T. Holland and T. Chan- 
dlers, Jun., Esqs., Barristers. Also, a Treatise on Discovery. By C. E. 
Pollock, Esq., Barrister. Together with Notes, Cases, and Index to the 
whole. 12mo. 10s. cloth. 

James — A Practical Treatise on the Right and Cost of Redeeming Pro- 
perty mor^aged to Benefit Building Societies and Freehold Land Societies. 
By J. H. James, Esq., Barrister, 12mo. 5s. boards. 

^err—The Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125), 
with Practical Notes ; an Introduction, explaining the Nature and Extent 
of the Equitable Jurisdiction conferred upon the Superior Courts of 
Common Law ; the Changes effected in the Law of Evidence ; and the 
Alterations in Practice introduced by the Statute, and a copious Index. 
By R. Malcolm Kerr, Esq., Barrister. 12mo. boards. 
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Paget — ^A Report of the Judgment by Dr. RadcliflFe in the Caae of Talbot 
V. Taiboty in the Consistory Court of Dablin. By J. Paget, Esq., Barrister. 
8yo. 4s. sewed. 

Partnership^ with Limited Liability. Reprinted from the " Westminster 
Review." 8vo. Is. sewed. 

Philips — The Common Law Procedure Act, 1864, with Explanatory- 
Notes and an Index. By J. Philips^ Special Pleader. 12mo. 8s. 6d. bds. 

Poor — On the Whig Project for Abolishing the Removal of the Poor, 
and the Vicious System of Centralization. By a Clerk to one of the 
Metropolitan Unions. 8vo. Is. sewed. 

Santvoord — Sketches of the Lives and Judicial Services of the Chief 
Justices of the Superior Courts of the United States. By G. Santvoord. 
8vo. 148. cloth. New York. 

Smith — The Parish, its Obligations and Powers, its Officers and their 
Duties ; with Illustrations of the Practical Working of this Institution in 
all Secular Offices. By J. T. Smith, Esq., Barrister. 12mo. 14s. cloth. 

Smith — ^An Elementary View of an Action at Law. By the late J. W. 
Smith, Esq., Barrister. Fifth edition, adapted to the Practice under the 
Common Law Procedure Acts, 1862 and 1854. By E. Wise, Esq., Barrister. 
12mo. 9s. boards. 

Smith — ^A Manual of Equitj^ Jurisprudence, founded on Story's Com- 
mentaries and Spence's ^Equitable Jurisdiction," and comprising in a 
small compass the Points usually occurring in Chancery and Conver- 
ancing, and in the General Practice of a Solicitor. By J. W. Smith, 
Esq., Barrister. Fourth edition. 12mo. lOs. 6d. boards. 

Spenee — ^A Guide to the Law of Receipts, Drafts, Bills of Exchange, and 
Promissory Notes, in their relation to the New Stamp Acts. By T. Spenee, 
Special Pleader, 12mo. 6d. sewed. 

TOsU^Th^ New Stamp Acts of 1850, 1858, and 1854, with Notes and 
Observations. By H. Tilsley, Solicitor. Sixth edition. 8vo. 8s. 6d. 
boards. 

TOAeff— Report of the Tithe Redemption Trust for the Church in Eng- 
land and Wales for the year 1854. 8vo. 6d. sewed. 

WUdman — Directions for Naval Officers as to the Law of Search, Cap- 
ture, and Prize. By R. WUdman, Esq., Barrister. 8vo. 5s. cloth. 

WiUs—Vldxn Law of Wills, Executors, and Administrators. New edi- 
tion, with the New Succession Tables. 18mo. 8s. 6d. cloth. 
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COMMON LAW. 



ComprifliBg the Cases (not preriously inserted) contained in the following 

Beports : — 

2 Queen's Bench Beports (Ellis & 
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ACCOBD AND SATISFACTION AFTEE OB BEFOEE 
BBEACH OF COl^m^ACT.— Pleading— Inducement— Action for 
nan-pefformance of atoard — JVaiver of objection as to time ofperform" 
once of contract — Breach of whole contract for paymewt ht/ instalments, 
ly default in one payment. — Declaration stated that, by deed between 
piaintiif and defendant, who were partners, it was agreed that plain- 
tiff should retire from the partnership, and it shomd be referred to 
arbitration what sum should be th^:«£>re paid hj defendant to plain« 
tiff ; that it was awarded that a sum named should be paid b j install* 
ments, but defendant had paid only a part thereof. Plea, tlmt, after 
breach of the award hj non-payment of the first instalment, it was 
agreed between plaintiff and defendant that defendant should not 
assist one B. in a certain claim which he was urging, and that the 
defendant should pay, /by- instalments, on certain days named, the last 
but one bein? 14th April, a sum in all amounting to less than the sum 
awarded, which agreement, and the performance thereof, plaintiff 
accepted in satisfaction of the sum awarded, and all causes oi action 
in respect thereof, and the said breach: and that defendant paid 
plaintiff the instalments on the days named in the second agreement^ 
which plaintiff accepted in satisfaction (as before) and in performance 
of the second agreement : Held, that the deed of submission waa 
merely inducement, and that the action was brought for breach of the 
award ; and that, therefore, there might be accord and satisfaction 
under an agreement by parol, made after the breach by non-payment 
of the first instalment, and consequently that the defendant, in sup* 
port of his plea, was not bound to show an agreement under seal. 
It appeared that the last payment but one under the second agrees 
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ment was made on the 19tli April, not on the 14th, and that, when it 
"was made, plaintiff refused to accept it, except as on account of the 
money due on the award, which he contended was still binding, but 
he made no objection to the payment as ^having been made too late : 
Held, that the defendant had performed the second agreement, the 
effect of the transaction on the 19th being that the plaintiff agreed to 
take the payment as made on the 14th. Smith y. Trotosdale, 3 Q. B. 
(Ellis & B.) 83. 

ACTION FOE jyEQT^—AssiQnment of chose in action— Forei^ 
law — Judgment recovered abroad— Re-assignment — Declaration for 
wages and on an account stated. — Flea, that the debts in the declara- 
tion mentioned were conducted by the defendants jointly with C. B« 
and others ; that C. B. resided in the state of Caluomia, and within 
the jurisdiction of the district court of the fourth judicial district of 
the said state ; that the law of the said state was that a creditor might 
assign to another a debt due to such creditor, and that the person to 
whom such debt was assigned might in his own name sue the debtor 
and recover the debt ; that the said court had jurisdiction to hear and 
determine any suit brought by such assignee ; that after the accruing 
of the debt in the declaration mentioned, the plaintiff, then being in 
the said state, did, according to the said law, assign the same to one 
T. Or. B., then also being in the said state; and that afterwards 
T. G-. B., in his own name, sued the defendants and the other joint 
debtors in the said district court for the said debts and other debts, 
and recovered the debts in the declaration mentioned, and the other 
debts, whereupon and whereby the defendants and their said joint 
debtors became and still were indebted to Tv Q-. E., in the amount of 
the debts in the declaration mentioned, and liable to be sued in this 
country for the same, upon and by virtue of the said judgment ; and 
that the said judgment was for one entire sum; and that, after the 
said judgment was partly satisfied by the levy of a sum of money less 
than the amount of the judgment, and not applicable to any one of 
the debts recovered more than to any other. Eeplication, that the 
law of the said state was, that the assignee of a debt might reassign, 
or give up and relinquish, to and for the benefit of a creditor by whom 
the assignment had been made, such debt, or so much thereof as, at 
the time of the reassignment, or giving up and relinquishing, remained 
unsatisfied or impaid and unlevied ; and that such creditor might, in 
his own name, sue the debtor and recover such debt, or so much 
thereof as should then remain unlevied, and imsatisfied, and unpaid, 
and retain the same in like manner as if no such assignment had been 
made ; lEUid that, notwithstanding that in the meantime such assignee 
mi^ht have sued the debtor and have recovered the same, and caused 
execution to be issued, unless the whole amount thereof should have 
been levied* The replication then alleged a reassignment by T. G. E., to 
and for the benefit of the plaintiff before he had received the said debts, 
or any part thereof, and before the same or any sum applicable thereto 
had been leyied ; and that T. Gt. E. had never received or levied the 
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same or any moDey applicable thereto ; and that, by reason thereof, 
the plaintiff became entitled to sue in his own name and recover the 
said debts : Held, upon demurrer, the plea was good, but that the 
replication was a sufficient answer to the plea, and showed that the 
right to maintain the action was revested in the plaintiff. Thompson t. 
Bell and others, 23 Law J., Q. B. 159 

ACTION rOB MONET HAD AND EECEIVED. — Pica, 
never indebted — Issue thereon, — An unstamped bill of exchange, 
indorsed in blank, purporting to be a foreign bill, was sold, without 
recourse by the holder, who was not a party to the bill. It proved 
to have been drawn in this country, and was, therefore, unavailable 
for want of a stamp, and could not be enforced against the parties. 
The vendor and purchaser at the time of the sale were botn alike 
ignorant of this defect : Held, that the purchaser was entitled to 
recover back the price from the vendor, on the ground that the 
article sold as a foreign bill did not answer the description bv which 
it was sold. Though it would have been otherwise (the sale being 
without any warranty, and there being no fraud) had the latent 
defect been one consistent with the . article being a foreign bill. 
Gompertz v. Bartlett, 2 Q. B. (Ellis & B.) 849. 

ACTION OE COYEN ANT. — Assignees of reversion — Assign^ 
tnenf suhfect to mortgage debt — Privilege of attorney and client — 
Production of title-deeds- — Secondary evidence, — Action Dy the assignee 
of the reversion on a covenant in a lease. The deed of assignment 
of the reversion to the plantiffs was subject to certain '* mortgage 
debts." The defendant, in order to prove that the legal estate was 
out of the plaintiffs, called the attorney of a person to whom the 
mortgage (subject to which the assignment had been made) had been 
transferred, to produce the mortgage-deed, under a subpoena ducei 
tecum. The attorney refused to produce it, and said that his client 
had instructed him not to produce it. Another witness was theii 
called to give secondary evidence of the contents of the deed, by 
means of a draft ; and m order to identify the deed with the draft, 
the judge ordered the attorney to produce the deed, and to allow the 
second witness to look at the indorsement ; upon which the witness 
identified it as the deed of which the drafl was a copy, and thereupon 
secondary evidence was received of the contents of the deed : Held, 
first, that the privilege of the client was not violated by requiring 
the attorney to show the indorsement on the deed ; secondly, that 
the omission to sulmcsna the client was, under the circumstances, no 
groimd for excluding secondary evidence of the contents of the 
deed; thirdly, by Crompton, J., and semble, by Coleridge, J., 
Wightman, J., and Brie, J., that if the privilege of the client had 
been violated, the party to the action, against whom the evidence 
was admitted, could not make it a ground of application for a new 
trial. Phelps and another v. Prew, 23 Law J., Q. B. 140. 

ADMINISTEATION BOND,— Payment of money into court- 
Striking out plea. — To an action upon an administration bond, setting 
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put the conditionB of the bond, and alleging fieyeral breaches in the 
declaration under the 8 <& 9 Wm. 3, o. 11 ; the defendant pleaded, 
as to two of the breaches, payment of money into court, with an 
allegation, '^ that the said sum is sufficient to satisfy the plaintiff's 
claim in respect of the matter herein pleaded to;" and as to the 
residue of the breaches, he pleaded (in the same plea) performance, 
and excuse for non-performance of the conditions. The Court, on 
motion, made the rule absolute to strike out the plea, as being no 
answer to the action. The Bishop ((fZandon v. McNeil, 9 Bxch. 490. 

AGEEBMENT. — Oansideration — Interest — Uvidence.— To an 
action for money lent by the plaintiff's testator, the defendant 
pleaded that ^* originally no interest was payable by the defendant 
to the plaintiff's testator upon the said money ; " but that it was 
afterwards agreed, in the testator's lifetime, that interest at the rate 
of 61. per cent, should be paid, and that the defendant should not be 
required to pay the principal sum until the expiration of six months* 
notice, and that no such notice had been siyen. It appeared that 
J. A., the plaintiff's testator, and the defendant were merchants ; 
that the defendant lived abroad, and had had yarious mercantile 
transactions with J. A. ; and that the defendant becoming indebted 
to J. A. in a large amount, a settlement of accounts had been come 
to, and that a letter written by J. A. to the defendant in January, 
1847, contained the following passage : — 

" Balance as by my book £.749 8 7 

Deductions idlowed : 464 16 6 



£.284 12 1 
The balance settled as due by you to me, payable in the course of 
the present year, without interest. And if this statement accords 
with the memoranda you made, perhaps you would be kind enough 
to state your conformity." The amount not being paid in July, 
184<8, J. A. wrote agam to the defendant; and in this letter he 
said : '* I do not wish to press you, and you can retain the money, 
on allowing me interest nrom the 1st January last, at the rate of 5^., 
payable half-yearly ; and the first half year's instalment falls due on 
the 30th June last, and the second on the 81st of Pecember next. 
This can continue until you find it conyenient to pay me the money, 
or by my giving vou six months' notice, should I require the money." 
In answer to this proposal, the defendant wrote to say that he would 
pay the interest, as long as he retained the money, upon the terms 
of six months' notice of withdrawal. Evidence, was given of the 
mercantile usage to pay interest upon the settled balance of mer- 
chants' accounts: Held, that the material allegatiop. i^ the plea, 
and which was the consideration for the agreement relied upon, that 
originally no interest was payable to the plaintiff's testator on the 
debt, was not proved. Orme and another^ Msecutars of J^ Alston^ 
deceased^ y. QalhvHMf^ 9 Exch, 544. 

AMBASSADOB. — Secretavif of legoMon — Prmle^e-^Bsemption 
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from 9udi — AttomiM to jurisdiction — 8Ui^ of proceedings, — An 
action having been brought against a foreign minister and other 
eo-contractors, the minister entered an appearance, and allowed the 
action to proceed till issue joined, and got a rule for a special jury. 
He then applied to the Court to stay all proceedings against him, 
on the ground that he was exempt &om suit in this country ; but 
the Court refused to do so (as he had not been interfered with in 
bis person or his goods), on the ground that he had attorned to the 
jurisdiction bj his voluntary appearance. A secretary and councillor 
of legation of a foreign sovereign, appointed by him, and having 
charge of the executive of the legation, and acting in the absence of 
the ambassador as chxTge-de-affaireSy is a public minister, to whom 
the privile^s of ambassadors apply. A foreign ambassador does not 
lose nis privilege of exemption trom suit by trading in this country ; 
although his domestic servants do, under the limitation in the 7 Anne, 
c. 12, s. 5. Qiuffre^ whether an ambassador can be brought unwil- 
lingly into the courts of this country by process not affecting either 
his person or his goods. Taylor v. Best^ Drouet, and Sperling, 
23 law J., C. B. 89. 

AMENDMENT. — Variance— Cbntract, statement of— Usage of 
trade, — The declaration stated that the plaintiff entered into the 
service of the defendant as a commercial traveller at a yearlv salary, 
and that the defendant agreed to continue him in his employ for a 
whole year, and then alleged that the defendant discharged him. It 
was proved that there was a usase in the trade that commercial 
trave&ers should be dismissed with a three months' notice : Held, 
that the contract was not proved, the condition as to the notice not 
being in defeasance of the contract, but forming part of it ; but that 
the plaintiff ought to have been allowed to amend at the trial, with- 
out costs. Metzner v. Bolton, 23 Law J., Exch. 130. 

AMENDMENT OF DEMISE IN EJECTMENT *NOT 
ALLOWED. — ^In ejectment on a joint demise by H. W., and M. 
his wife, the proof was, that the property had been devised to H. W. 
in trust for the sole and separate use of M. The judge having 
declined to allow the declaration to be amended by striking out the 
name of the wife, on the ground that the proposed amendment was 
not warranted by the 8 <& 4 Wm. 4r, c. 42, s. 23 : Held, that the 
amendment was properly refused. JDoe d. Wilton v. BecJc^ 13 C. B. 
£ep. 329. 

APPEAL AGAINST BATE.— Ow^ on certiorari, where one 
party brings up the ease and each succeeds on some points, — On appeal 
against a rate, several points being raised on each side, the Sessions 
gave judgment for the appellants on some points and for the respond- 
ents on others (the effect of the judgment being, upon the whole, in 
favour of the appellants by the rate being reduced), subject, at the 
instance of the appellants, to a s|)ecial case. The respondents, wha 
had resolved not to dispute the judgment of the Sessions, claimed 
that the points decided against them should be inserted in the case, 
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if brought up, as well as those decided against the appellants. The 
appellants brought up the case by cerUorari, and this Court confirmed 
the judgment of the Sessions on all the points : Held, that the 
respondents were not entitled to their costs under stat. 5 Geo. 2, c. 19, 
s. 2. The Queen v. The Southampton Dock Company, 17 Q. B. 83. 

APPEAL. — Costs — Method in which they are to he awarded--' 
Stat, 12 ^ 13 Vict, c 45, s, 5. — ^An order of Sessions, dismissing an 
appeal against a poor-rate, and ordering costs to be paid by the 
appellant to the respondent, is valid, and may be enforced by removing 
it mto this court, and issuing execution thereon under stat. 12 & 13 
Vict. c. 46, s. 18, for that Act does not take away the jurisdiction 
given by stat. 17 Gko. 2, c. 38, s. 4, to order costs on an appeal from 
a poor-rate, but gives an additional remedy for enforcing such an 
order. Semhle, that in cases in which jurisdiction to order costs, on 
appeal, is given only by stat. 12 & 13 Vict. c. 45, s. 5, the order may 
be enforced under sect. 18, if the order be in other respects valid. 
Semhle, also, that an order for costs in such a case may be valid, 
though ordering the costs to the party, and not, as required by stat. 
11 & 12 Vict. c. 43, s. 27, to the clerk of the peace. Sed qucere. 
The Queen v. Buntley, 3 Q. B. (Ellis & B.) 172. 

Al^YRW^TlGE.-— Construction of Indenture — Service of two per- 
sons not in partnership, — ^In covenant against a surety on an indenture 
of apprenticeship of A. to serve B. and C, the defendant pleaded 
that there never were or was any service for A. to perform to or for 
the plaintiffs jointly. To this plea the plaintiffs, setting out the 
indenture whereby the defendant covenanted for the service of A. as 
apprentice to " B. of &c., surgeon, and C. of &c., surgeon and apo- 
thecary,** replied, that at the time of the execution of the indenture 
the plaintiffs were not in partnership, nor did they carry on business 
jointly or on the same premises, but that they carried on business 
wholly separate, and apart and independent of each other, which the 
defendant at the time of executing the indenture well knew, and that 
the plaintiffs never represented to the defendant that they should 
carry on business in partnership : Held, that this replication was bad 
in substance. Semhle, that the proper course would have been to 
take issue on the plea, if the plaintiffs intended to rely on the service 
of the one as being a constructive service of both masters, jPopham> 
and another v. Jones, 13 C. B. (Scott), 225» 

ARBITEAMENT. — 1. A cause and all matters in difference be- 
tween the parties were referred to a barrister. A cross claim was 
used on the part of the defendant before the arbitrator. The arbi- 
trator, professing to make his award " of and concerning the said 
several premises so referred as aforesaid," after disposing of all the 
issues in favour of the plaintiff, directed the defendant to pay the 
gross sum to the plaintiff, apportioned the costs of the reference and 
award, and on payment thereof directed that the plaintiff should 
execute and deliver to the defendant a general release, but nothing 
was said in respect of the cross claim : Held, that the award was 
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nevertheless final ; for tbat it must be intended from the silence of 
the arbitrator upon the subject, that he had negatived the cross 
claim. Harrison v. Oreswick, 13 C. B. Eep. 899. 

2. Award directing payment of money to a stranger — Imperfect 
direetiq^ as to costs — Order under the 1 ^ 2 Vict. e. 110, *. 18 — 
Where granted, — An award directing a sum of money to a stranger 
is not good, unless it appears on the face of the award that such 
payment is for the benent of a party to the submission. The Court 
will not make an order under the 1 & 2 Vict. c. 110, for payment of 
money directed to be paid by an award, except in a case where an 
attachment would have been granted. A dispute between A. and B.^ 
two shipowners, as to a collision, was by agreement referred, the 
agreement providing that '' all such disputes and differences, claims, 
demands, and damages in respect thereof, should be referred to the 
arbitrators," and that '' all the costs and charges in and about the 
submission, the reference, and award, should be in the discretion of 
the arbitrators." The arbitrators ordered " that all disputes between 
the parties touching the matter in difference should cease and deter- 
mine ;'* and they further ordered that A. should pay '^ for the damages 
and costs incurred by B. in consequence of the collision, 72Z. 6«. ;" 
and they further ordered that '' the arbitrators' charges and expenses 
attending the reference, amounting to 62Z. 14^. 10^., should be borne 
in equal proportions by A. and B., and that the said sums of 72Z. Qs. 
and 62Z. 14^. lOJ., making together 135Z. Os, lOd., should be paid 
within ten days from the execution of the award, to C." The Court 
refused to make a rule under the 1 & 2 Vict. c. 110, s. 18, ordering 
A. to pay the 72Z. 6s, to B., there being nothing on the face of the 
award to show how the payment to C. was to enure as a payment for 
the benefit of B., although there was an affidavit stating that C. was 
agent for B.'s vessel, and acting as his agent in the matter of the 
arbitration, and that the money was directed to be paid to him as 
such agent. Semble, that the award did not sufficiently dispose of 
** the costs and charges in and about the submission, reference, and 
award." Be Laing and Todd, 13 C. B. (Scott) 276. 

AEBITEATOE. — Beference hack to — Incidental power to give 
costs of amended award. — By order of Nisi Prius, and consent of 
parties, a cause was referred to an arbitrator, who was to determine 
what he should think fit to be done by the parties respecting the 
matters in dispute, the costs of the cause to abide the event, the costs 
of the reference and award to be in the discretion of the arbitrator. 
Power was reserved to the Court, in case of any objection being made 
to the award, to refer back the cause to the same arbitrator. The 
arbitrator awarded in favour of the plaintiff, ordering defendant to 
pay the costs of the reference and award. On motion to set aside 
the award, as uncertain and not final, the Court ordered the award 
to be referred back to the arbitrator, for the purpose of his deciding 
on certain matters specified in the order. Nothing was said as to 
costs in this order. The arbitrator made an amended award, deciding 
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<m tiie matters referred back, (k)nfinning his first award in all other 
respects, and ordering the defendant to bear the costs of the amaided 
award : Held, that he had power to make this order as to costs under, 
the original order of reference. M^Bae y. WLsam^ 2 Q. B. {Woa 
& B.) 946. 

ASSUMPSIT. — The directors of an unincoiporated and unregis- 
tered joint-stock banking company, called the B. iBank of A., made and 
issued promissory notes in this form : — '' B. Bank. We, directors of 
the B. ^ank of A., for ourselves and the other shareholders of the 
said company, jointly and severally promise to pay " " for value 
received on account of the Company." Signed, " A., chairman, B. 
and C, directors of A. : *' Held, that, assuming that the parties 
signing were authorized to sign promissory notes on account of the 
partnership, this form of note showed siifSciently an intention to 
bind the partnership jointly ; and that, though the attempt to bind 
the shareholders severally was ultra vires and void, yet the share- 
holders were bound jointly. An action was brought on the notes ; 
they were at five years' date ; attached to each were coupons for 
half-yearly interest at the rate of 51. per cent, till the principal sum 
would become due. They were issued through a broker, employed 
by the directors, and the plaintiffs paid him the full value. In the 
advice notes from the broker to the plaintiffs, the transaction was 
called ^ a sale of debentures." The money thus raised was employed 
as capital in starting branches of the bank abroad. These facts 
being stated in a case in which the Court had power to draw infer- 
ences of fact : Held, that though the transaction was called '' a sale 
of debentures," yet it appeared to be in substance a loan on the 
security of the notes ; and that, assuming that the directors had 
authority to borrow it for the partnership, the plaintiffs might recover 
against the shareholders for money lent : Held, also, that the trans- 
action appeared to be so much out of the ordinary course of banking 
transactions, that the plaintiffs could not recover, merely on the. 
implied authoriir^ given to the managers of a joint-stock company, to 
do all that was in the ordinary course of the business for which the 
company was formed. The deed of the company authorized the 
establisnment of branches of the bank in all places east of the Cape 
of Good Hope, and gave very full powers to the directors to manage 
the whole concern. It also provided that for the first four years 
there should be no general meetings. It appeared that, in fact, the 
money raised on the notes was employed m establishing branches ; 
that during the first four years dividends were paid by the directors ; 
and that uterwards, at three successive general annual meetings, divi- 
dends were voted, on the supposition that they were derived from the 
profits of these branches, and received by the shareholders : Held, 
that the deed authorized the directors to issue notes and borrow 
money, as they had done, for the purpose of starting the branches : 
Held, also, that supposing it had not, the shareholders must, 'as an 
inference of fact, be taken to have ratified the means by which the 
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direciorft had raised the capital for efttahliahing the branches from 
which the dividends were derived ; it appearing to the Court as a 
fact that thej must have known that the capital ww borrowed. 
Maelae y. Suiherland, 8 Q. B. (Ellis & B.) 1. 

ATTOENIEY. — 1. Construction of agreement erecting the relation 
of attorney and client — Pleading, — A count in assumpsit against the 
secretary of a joint-stock company stated, that on the 80th of Novem- 
ber, 18M, it was agreed, by and between the plaintiff and the com- 
pany, that, from the 1st of January then next, the plaintiff, as the 
attorney ancl solicitor of the company, should receive and accept a 
salary of 100^. per annum in lieu of rendering an annual bill of costs 
for general busmess transacted by him for the company, and should 
and would for such salary advise and act for the company on all 
occasions in all matters connected with the company, with certain 
exceptions. The count then stated that, the said agreement being 
so made, in consideration that the plaintiff had, at the request of the 
company, promised the company to perform the same in all things 
on his fttrt, the company promised to perform the same in all things 
on their part, and to retain and employ him as such attorney and 
solicitor of the company on the terms aforesaid ; and alleged for 
breach that the company, disregarding their promise and agreement, 
did not nor would continue to retain or employ the plaintiff as such 
attorney or solicitor on the terms aforesaid, but wrongfully, and 
without any reasonable cause, dismissed and discharged him from 
such employment and retainer, and thence hitherto refused to retain 
or employ him as such attorney or solicitor : Held, in accordance 
with the opinions of eight judges against one, and in affirmance of 
the judgment of the Exchequer Chamber, whereby that of the Court 
of Common Pleas was reversed, that the count was good after verdict ; 
for that it sufficiently alleged an agreement by the company creating 
the relation of attorney and client, and a promise to continue tiiat 
relation for at least a year. Ummem v. Mlderton (in the House of 
Lords), 18 C. B. Scott, 495. 

2. JDispatipering order — Effect of promise — Nudum pactum — 
Charges of copying — CownseVs fees, — ^T^e defendant, in June 1853, 
retained the plaintiff, an attorney, to conduct an action for him, and 
in July obtained an order to sue vnformd pauperis. On the 8th of 
December an order for dispaupering him was obtained from the 
Master of the Bolls, who ordered it to relate back to the 31st of Oc- 
tober, at which time the defendant became possessed of property on the 
death of his father. The defendant, whilst the pauper order was in 
force, had stated to the plaintiff that he would pay his costs on his 
father's death : Held, that, as the dispaupering order only related to 
the liti&;ating parties, and not to their attorney, the plaintiff was not 
entitled to claim from the defendant payment of the costs incurred 
between the Slst of October and the 8th of December ; that the de- 
fendant's promise to pay i^e same was nudum pactum, and that the 
plaintiff was not entitled to be paid his charges for copying, nor for ^ 
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counsera fees which he had not paid, ffolmes v. Penney, 23 Law J. 
Ezch. 132. 

8. Mere non-payment of money, Sfe, — The mere non-payment of 
money by an attorney, pursuant to an order and rule of court, is no 
ground for striking him off the roll. Guildford v. 8ims, 13 C. B, 370. 

ATTOENET AND BOJjlCTJ:OB. — Aetion— Cause of judge's 
order for delivery of bill of costs under statute 6^7 Vict c, 73, *. 37. 
— An action does not lie against an attorney for cUsobedience of the 
order of a judge for delivery of a bill of costs under the statute 6 & 7 
Vict. c. 73, s. 37. Bent v. Basham, 23 Law J., Exch. 161. 

AWAED. — 1. Mnality and certainty — Disposal of cause. — ^After 
writ issued (there being no pleadings), a cause and all matters in dif-* 
ference were referred to an arbitrator : the costs of the cause were to 
abide the event, and the costs of the reference and award were to be 
in his discretion. The arbitrator made his award, and thereby ordered 
that all further proceedings in the said cause should thenceforth cease, 
and be no further prosecuted ; and that the defendant should pay to 
the plaintiffs 190Z., to be received by them in full satisfaction and dis- 
charge of and for all claims and demands in the said cause and matters 
in difference referred to him ; and he further awarded as to the pay- 
ment of the costs of the reference and award : Held, that it was to 
be presumed, from the terms of the award, that the arbitrator found 
something to be due in respect of the cause referred to him ; and 
that, although it did not appear how much was due, still, as the direc- 
tions to the Masters of Hilary term, 16 Vict., bv which they are 
directed, where less than 20Z. is recovered, to tax the costs upon the 
lower scale, do not apply to awards, this award was good, as suffi- 
ciently disposing of the cause, and as being final and certain. Nichol- 
son and others, executors of J". Orea/oes, deceased,] v. Sykes, 9 
iSxch. 367. 

2. JPower of arbitrator to award judgment non ohstante veredicto. — 
To a declaration for the breach of a special contract, the defendant 
pleaded to the whole cause of action several pleas, one of which was 
bad, as raising an immaterial issue. At the trial the cause was 
referred to an arbitrator, the costs of the cause to abide the event, 
and the submission contained the usual clause precluding the parties 
from bringing a writ of error. The arbitrator found the issue raised 
on the defective plea for the defendant, and all the other issues for 
the plaintiff, and he awarded the plaintiff 51, damages : Held, that 
as the arbitrator had no power to award judgment non obstante vere- 
dicto, and as no writ of error could be sued out, the final event of 
the record was in favour of the defendant, and consequently he was 
entitled to the postea. Imegar v. Fearce, 9 Exch. 4l7. 

BAIL IN EEEOE.— awM?i(w Law Procedure Act, 16 ^ 16 Vict, 
c. 76, *. 161. — Plaintiff* in error and plaintiff below, 3 Jac. 1, c. 8, 
and 6 Geo. 4, c, 96. — ^A plaintiff in error, who is also plaintiff bielow, 
is not bound, under the 161st section of the Common Law Procedure 
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Act, to give bail in error, the law as to that point established by pre- 
ceding statutes not haying been altered by that section. Jamet v. 
Cochrane and another, 23 Law J., Exch. 126. 

BANKRTJVT.— Amendment Act, 13 ^ 14 Vict. c. 106, *. 268— 
6 Geo, 4, c. 16, *. 8, iraud-^omposiiion with creditorB — Guarantee, — 
The creditors of a buikrupt having assented to a composition of 3«. 6J. 
in the pound, to which the plamtiff, who was a creditor, was not a 
party ; the same creditors afterwards signed a petition for annulling 
the adjudication of bankruptcy, which the plamtiff refused to sign 
unless the defendant would give him his guarantie for 167/., in piurt 
payment of his debt. The defendant accordingly, without the know- 
ledge of the other creditors, gave the plaintiff the guarantie, where- 
upon the latter signed the petition: Held, in an action on the 
guarantie, that the same was not in contravention of the Bankrupt 
Law Amendment Act, 12 & 13 Vict. c. 106, s. 268, and was not 
fraudulent. Bmith v. Saltzman, 23 Law J., Exch. 177. 

BAEON AND YEME^—Idabilitv of the husband for fraudulent 
representations hv the toife. — Although a married woman is generaUy 
responsible for m torts committed by her during coverture, and the 
husband must be joined with her as a defen(uuit, yet she is not 
responsible for, nor can the husband be sued in respect o^ a fraud 
which is directly connected with a contract by her, and which is, in 
fact, the means of effecting it. Therefore an action will not lie 
against husband and wife for a false and fradulent representation by 
the wife that she was sole and unmarried, whereby the plaintifis were 
induced to take her promissory note as security for a loan to a third 
person. Fairhurst and Wife v. The Lwerpool Adelphi LoanAssociO' 
tian, 23 Law J., Exch. 163. 

BILL OP EXCHANGE.— 1. Aeceptance^Address— Drawer and 
drawee — Promissory note. — The plaintiff's agent at Cameroons, in 
Africa, drew an instrument in the form of a bill of exchange, but 
addressed to no one ; across which the defendant's agent wrote an 
acceptance in the defendant's name, and delivered the bill to the 
plaintiff's agent, for value received. In an action on the bill, the 
plaintiff attempted to prove that the bill was presented to the 
defendant when he promised to pay it. It being doubtful, however, 
from the evidence, whether the defendant had made an absolute or 
merely a conditional promise to pay the bill, the Court, in granting a 
new trial, though disposed to think that the instrument was not a 
bill of exchange, declmed to give an express opinion on that point, but 
Held, by Parke, B., Alderson, B., and Martin, B., that if the instru- 
ment was not a bill of exchange it was clearly a promissory note, if 
there was evidence of an absduto promise to pay it. Feto v. Bey- 
noldsj 9 Exch. 410. 

2. Admission of acceptance — Effect of — Where in an action 
against the acceptor of a bill of exchange, plea non acceptavit, the 
defendant's attorney signed an admission that the acceptance was in 
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ike handwribiiig £^ the deiendant, without adding the usual clai»e, 
f' saying all just exceptions to the admissibiHty of evidence :*' Held^ 
that the jury were warranted in finding for the plaintiff, notwith- 
standing the non- production of the bill. Chaplin v. Lewf, 23 Law J. 
Exch. 117. 

3. Drawer and drawee — Address — Acceptance — Fromissory note, — 
Semhle, hj law merchant, an instrument is not a bill of exchange 
unless it has a drawer and a drawee. " Cameroons, September 3, 
1852. Exchange for 2007. On sight of this m^ third excnange, the 
first and second of the same tenour and date being unpaid, please to 
pay to S. M. Peto, Esq., or order 200/. sterling for value received, 
and place the same, by letter of advice, to the account of Alfred 
Eighton." Across the document Eighton, the drawer, had written 
the words, "Accepted, S. Eeynolds, Esq., Shire-lane, Bedminster, 
Bristol : " Held, by Parke, B., Alderson, B., and Martin, B., that if 
the defendant, by acknowledging himself to be liable, ratified the act 
and authority of Eighton, the document might be treated as a pro- 
missory note. Semhle, that the document had not an address upon 
it. Feto V, Eeynolds, 23 Law J., Exch. 98. 

BILL OF EXCHANOE GIVEN IN PAYMENT OE G00D8- 
— Plea — Loss of hill in action for goods sold. — ^To an action for goods 
sold, there was a plea that the de^ndant had accepted and delivered 
to the plaintiff a bill of exchange drawn on him by the plidntiff on 
account of the sum due for the goods, and payable to the order of 
the latter five months after date ; that afterwards the plauitiff lost 
the bill, and that it from thence hitherto remained lost : Held, oa 
general demurrer, that the plea disclosed a good defence to the action, 
^though it did not allege that the bill was over doe, or that the 
plaintiff had indorsed it. Orowe v. Clay, 23 Law J. Exch. 150. 

BOND, ACTION Ol^.—Faymmt into court-'15 Sf 16 Viet, e. 76, 
*. 70. — In an action on a bond money cannot be paid into court. In 
an action on an administration bond breaches were assigned in the 
declaration, and the defendant, by way of plea, set out the condition, 
and paid money into court as to certain breaches, and as to the 
residue averred performance or excuse for non-performance : Held, 
that the plaintiff was entitled to strike out the whole plea, and 
proceed to assess damages. The Bishop of London v. M*Niel^ 23 
Law J., Exch. 111. 

BOND. — Assistant overseers — Election by vestry — Appointment hy 
justices — 59 Geo, 3, c, 12, s, 7. — By a resolution of a vestry duly 
held on the 27th of March, 1845, E. L. was nominated and elected 
assistant overseer, the salary being understood to be 27/. a year with 
extras, but the resolution dad not specify the salary. On the 26th of 
April, 1845, two sureties were proposed to the vestry and accepted, 
and on the 9th of May they executed the usual bond for the faithful 
performance by E. L. of his duties as assistant overseer. On the 
10th of March, 1846, the vestrv resolved "that the permanent over- 
Beer's salaa'y"--nieaning the salary of E. L. — "should be raised from 
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271. to 35^. a jear, including all other extras." On the 26th of June, 
1846, two justioea signed the warrant of appointment, which recited 
that B. L. had been appointed on the 19th of March, 1846: Held, 
per FoUoek, C.B. ; Parke, B. ; and Alderson, B., that B. L. was not 
duly appointed assistant overseer, no appointment having been made 
pursuant to the resolution of the 27th of March, 1846, and therefore 
the sureties were not liable for his breach of the conditions of the 
bond. Martin, B., disimtHente, Holland and other$ v. Lea and 
others, 23 Law J. Exch. 122. 

BOTTOMRY BOND. — Form of collateral security for acceptance 
and payment of hills drawn upon the owner. — The master of a vessel 
has no authority to hypothecate for money borrowed at a foreign 
port for necessary repairs and disbursements, and by the same instru- 
ment pledge the personal credit of his owner for such advances, 
whether maritime interest be stipulated for or not. But a bottomry 
bond may be given at the same time with and as a collateral security 
for bills drawn on the orders for moneys so borrowed. A vessel 
having put into a foreign port in a damaged state, the master bor- 
rowed money of a merchant there for necessary repairs and disburse- 
ments, to secure which he drew bills upon his owner, and also exe- 
cuted an instrument which purported to be an hypothecation of the 
ship, cargo, and freight. By this instrument, the merchant who 
advanced the money forbore aU interest beyond the amount necessaiy 
to insure the ship to cover the advances, and the master took upon 
himself and his owner the risk of the voyage, making the money pay- 
able at all events, and subjecting the ship to seizure and sale by 
virtue of process " out of her Majesty's High Court of Admiraliy 
of England, or any Court of Vice-Admiralty possessing jurisdiction 
at the port at which the said vessel might at any time happen 
to be lying, or to be according to the maritime law and custom of 
England," in the event of the bills bein^ refused acceptance, or 
being dishonoured : Held, that this not bemg an hypothecation as 
could be enforced in the Court of Admiralty, the payment of the 
money borrowed not being made to depend upon the arrival of the 
vessel, the merchant had no insurable interest m the ship. Stainbank 
and another v. Sheppard, 13 C. B. 418. 

BROKEES' BOUOHT AND SOLD NOTES— ig^«?^ of vari^ 
ance between them — Mndence to satisfy section 17 cf the Statute of 
Frauds — Bati/ication of contract. — A broker, authorized bv plaintiff 
to sell 600 tons of Dunlop's iron, made a bargain with deteudant to 
s^ it to him for a price, 10/. The broker sent a note to the 
plaintiff expressing that he had sold for him 600 tons of Dunlop's 
uxm, and a note to the defendant, expressing that he had bought for 
him 600 tons of Scotch iron. Dunlop's is Scotch iron, but not the 
only kind of Scotch iron. The broker made no signed entry in his 
book. Afber this, there was a negociation between plaintiff and 
defendant as to the terms on which the defendant might be let off 
the contract, in which both treated the contract as binding, 
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but there was nothing to show whether they considered the eon- 
tract to be for Scotch iron generally, or only for Dunlop's, or that 
either was aware of the variance in the notes. The plaintiff 
brought an action as on a contract to deliver Dunlop's iron. I^on 
assumpsit was pleaded, and at the trial the variance between the 
notes appeared. The declaration was then amended so as to'make 
the contract be to deliver Scotch iron, and the jury found that the 
defendant had ratified the contract contained in the bought note. 
Verdict for plaintiff. On motion to enter a verdict for de- 
fendant : Held, by Lord Campbell, C. J., and Fatteson J., and Wight- 
man, J., that the variance between the bought and sold notes was 
material, and that there was no sufficient memorandum of a contract 
to satisfy the Statute of Frauds, 29 Car. 2, c. 3, s. 17 : Held, also, 
that there was no evidence on which the jury could act of a rati- 
fication of the contract. Erie, J., dissenting upon both points. 
Sievewright v. Archibald, 17 Q. B. 103. 

CAEEIEES BY EAILWAT.— 1. Ticket— fecial contract — 
Misdirection, — A. took some cattle to a railway-station, to be carried 
along the railway. He hired a truck for the cattle, paid for their 
carriage, and thereupon received from the railway clerk a ticket which 
contained terms exonerating the railway company from liability in 
case of injury to the animals and delay in delivering them : Held, that 
on these facts the judge who tried the cause was guilty of a misdi- 
rection in leaving it to the jury to say whether the railway company 
were common carriers of cattle for hire, and whether they received the 
plaintiff's cattle for carriage as common carriers for hire, or whether 
they received them under a special contract on the terms contained in 
the ticket, as there was no evidence of the company being common 
carriers of cattle for hire, nor of any other contract but that contained 
in the ticket, and that he ought to have told the jury that there was 
either a special contract or no contract at all. YorJc, Newcastle, and 
Bervjick Mailway, appellants, v. Crisp and Thompson, respondents, 23 
Law J., C. B. 126. 

2. Common carrier beyond the realm, liaMUty of— No general right 
to know contents of packages tendered — How far bound to carry pctcfced 
parcels — Pleading. — ^A common carrier from a place within to a place 
without the realm is subject to the same liabilities at common law as 
a common carrier who carries only within the realm. To an action 
against the defendants as common carriers for refusing to carry a 
package of the plaintiff's, the defendants pleaded that, when the pack- 
age was tendered, they requested the plaintiff to inform them of its 
contents, and that the plaintiff refused to do so ; wherefore, and be- 
cause the defendants did not know what the package contained, they 
refused to receive and carry it : Held, a bad plea, for that a carrier 
has no general right, in every case and under all circumstances, to 
require to be informed of the contents of packages tendered to him to 
be carried. The defendants, as common carriers, in their ordinary 
course of dealing with the public, were in the habit of carrying packed 
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parcels : Held, that they were bound to cany packed parcels for the 
plaintiff. Crouch v. 2^ London and North TFegtem Railway Com' 
pony, 23 Law J., C. B. 73. 

3. Charge for earrwe — Railway Clausen Consolidation Act, % Sf 9 
Vict, c. 20, *. 90. — Railway Acts, construction of. — Bj the 14th section 
of the 13 & 14 Vict. c. 61, the Great Northern Bailway Act, the 
company were empowered to demand for any parcel not exceeding 
500 poimds weight any sum they might think fit : " Provided {Jways, 
that articles sent in large aggregate quantities, althou£;h made up of 
separate parcels, such as bags of sugar, coffee, meal, and the like, snail 
not be deemed small parcels, but such term shall apply only to single 
parcels in separate packages :" Held, that the defendants were not 
entitled to charge the plaintiff, for the carriage of packages containing 
small parcels, a larger sum than they charged to other persons. 
Crouch Y.The Great Northern Railway Cowpamy, 23 Law^J., Exch. 148. 

CATHEDRAL CHUECH.— Frnto^orio^ authority over dean and 
chapter when it excludes mandamus — Interested visitor — Mandamus 
where act was beuond Jurisdiction. — King Henry YIII. founded by 
charter the cathedral church of Bochester, to consist of a dean and 
six prebendaries, and he made certain statutes for their government. 
By statute 26, a master was to be chosen by the dean and chapter, to 
teach certain poor boys, who, by the same statute, were to be in- 
structed in the cathedral, and the master, if found negligent or unfit, 
was to be removed. By statute 35, if anv officer, of a description in- 
cluding the master, committed a slight offence, he was to be corrected 
at the discretion of the dean : if a weighty offence, he was to be ex- 
pelled by those who gave him his ainission. By statute 38, the 
bishop of Bochester for the time being was appointed visitor, to see 
that the statutes and ordinances were observed, and with full power 
to convene and interrogate the dean, canons, minor canons, derks, 
and other officers, on the articles contained in the statutes, and all 
other things touching the welfiure and honour of the cathedral church, 
to punish ascertained offences according to their degree, and reform 
them, and to do all things which might seem necessary to the extir- 
pating of vices and which pertained to the office of a visitor. W., a 
schoolmaster, appointed under statute 26, published a pamphlet on 
cathedral trusts, accusing the dean and chapter of having misappro- 
priated the cathedral revenues of Bochester to their own benefit and 
the injury of poor persons entitled to share in them, and imputing to 
the then bishop, formerly dean of Worcester, that he had been guilty 
of similar misconduct as dean, and had, as visitor, culpably, and 
with knowledge of the facts, omitted to correct it in the dean and 
chapter of Bochester. The dean and chapter removed W. from his 
ofBilse for this publication, and the reflections upon the dean and 
chapter and the bishop therein contained, pronouncing him guilty of 
a grave offence, and unfit to be continued in the office of master. 
They, however, under counseVs advice, revoked the dismissal, but im- 
mediately afterwards cited W. to answer before them for the same 
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ofienoe, ftnd they afterwards dismiflued him again for the same puUi^ 
cation. A fnandamw having iasued to restore W., the dean and 
chapter made a return, and W. pleaded several pleas. The facts a p* 
peared on the record as ahove stated. The return alleged that W. 
had heen removed, to wit, for lawful cause, and had not appealed to 
the visitor. W. pleaded that the bishop had an interest in Uie cause 
of removal which disqualified him from acting as visitor ; and hj ano- 
ther plea he justified the publication, and denied that he was lawfiillj 
dismissed. On demurrer to the pleas : Held, 1, that the bishop (if not 
interested) was the proper visitor in this case ; for that statute 35 did 
not withdraw it from the general authority given to the visitor by 
statute 88; and the dean and chapter did not exercise a visita- 
torial authority in dismissing the master : 2, that the bishop had not 
such an interest as disqualified him from acting as visitor : 3, that 
the prosecutor, therefore, should have appealed to the visitor, and not 
proceeded by mandamus ; and that, assuming the dismissal to have 
been improper, this Court was not authorized to interfere, on the 
alleged ground that the dean and chapter were acting in excess of their 
jurisdiction. The Queen v. The Dean, Sfe, ofBoehestev, 17 Q. B. 1. 

CHAETEEPAETT.— -1. Construction of—Meaning of the term 
" leaved — A ship was chartered " to sail and proceed from Amster- 
dam with all convenient speed to Liverpool, to leave Amsterdam not 
later than all March." On the 80th March the ship, having a por- 
tion of her ballast on board, left the docks at Amsterdam, ana on 
the same evening got to the entrance of the North Holland Canal. 
On the 31st March she proceeded to Alkmaar, where she remained 
during the 1st and 2nd April, taking in the remainder of her ballast. 
On the Srd, she proceeded on her voyage, and quitted Nieuve Diep, 
where she completed her crew on the 9th, and arrived at Liverpool 
on the 17th: Held, that the term 'Meave Amsterdam " did not 
mean '' sail on her voyage from Amsterdam ;" and, consequently, 
that the stipulation in the charterparty had been complied with. 
Van Baggen and another v. Baines, 9 Exch. 523. 

2. Consimetian of terms " the final sailing of the vessel from the 
port of loading " — Freight when payable. — By the terms of a charter- 
party, a ship was to proceed to Cardiff, and there to load a full and 
oomplete cargo of coals, and therewith to proceed to the port of San 
Francisco, or any of the landing places within the waters of San 
Prandsco, and ^there to discharge the cargo, the cargo to be taken 
from alongside the vessel according to the custom of the port, ^nd 
at the expense and risk of the freighters. The freight to be paid 
three-fourths in cash on the final saiHng of the vessel from the port 
of loading, less two and a half per cent, discount and costs of 
insurance on the amount, and remainder in cash at the current rate 
of exchange on right and true deliveir of the cargo. The docks at 
Cardiff communicate with the sea at high water by means of dock- 
gates, and from these gates down to low-water mark there is a ship 
canal, which was made under an Act of Parliament (1 Wm. 4, c. 133), 
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no Yessel being able to enter or leave the docks except by passing 
along this canal. Vessels using the canal have to pay certa^i tolls, 
and cannot hoist sail there, and are also subject to the directions of 
the dockmaster, who is at Hberty to stop them. The yessel loaded a 
complete cargo, and being foll^ equipped for sea, with a pilot on 
board, got out of the docks, but in proceeding down the canu in tow 
of a steam-tug, she grounded. She afterwards got off and returned 
towards the docks, but was refused admittance by the dockmaster, 
and subsequently became a wreck outside the aock-gates : Held, 
that by the terms " the final sailing of the vessel from the port of load- 
ing *' must be understood the final departure of the vessel from the 
port of Cardiff, so as to be out of the hmits of the artificial port and 
at sea ; and, therefore, that as that time had never arrived, the three- 
fourths of the freight was not payable. Roelandta v. Harrison an4 
others, 9 Exch. 444. 

3. Fleciding — Declaration — Averment negativing exceptions. — In 
an action for the breach of a charterparty of affreightment by the 
freighters against the owner of the vessel the dedaration stated, 
that it was agreed by the parties to the charterparty, that the 
yessel should proceed with all convenient speed to S. H., and there 
load a cargo of coals, and therewith proceed to L., and deliver the 
cargo at a safe wharf, a certain amount of freight being payable per 
ton (fche act of God, the Queen's enemies, fire, and all and every 
other dangers and accidents of the seas, rivers, and navigation, of 
whatever nature and kind, during the said voyage always excepted), 
that the charterparty should be m force for six successive voyages, 
and that they should be made not later than the last day of February, 
1853. The declaration then averred that the plaintiffs did all things 
necessary to be done on their nart to entitle them to have six suc- 
cessive voyages performed unaer the charterparty; and that they 
had always been ready and willing to do all things required ; yet the 
yessel did not make six successive voyages as agreed, aad that the 
defendant would not permit the said vessel for the fourth succes-* 
sive time, or for any time except three times after the making of 
the charterparty to proceed to S. H., and there to load a cargo of 
coals on board. Plea^ that, after the making of the charterparty, 
and before the alleged breach the last day of February had expired : 
Held on demurrer, first, that the plea was no answer to the action ; 
and, secondly, that the declaration was good, although it did not 
contain any averment negativing the fact of the defendant being 
within any of the exceptions contained in the charterparty, and that, 
if the defendant relied upon such fact, he was bound to plead it. 
Wheeler and another v. Bamdge, 9 Exch. 668. 

COMMISSION TO EXAMINE WITNESS. — i^^a^. IITtw. 4, 
i?. 22, *. 4, before issue joined, — Under Stat. 1 Wm. 4, c. 22, s. 4, 
the general rule of practice is that a commission to examine wit- 
nesses in a cause shall not be granted before issue joined. But a 
commission may be so granted m an extreme case, and where with; 
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out justice would be defeated by the exclusion of material evidence. 
As where the plaintiff, in an action of promises, applied for a com- 
mission imme^atelj after action brought and berore declaration, 
intending to try it at the next assizes, and the party whom it was 
proposed to examine was a witness to actual promises and was to 
sail in five days for South Africa, purposing to remain there eighteen 
months. Finney y, Beesley, 17 Q. B. 86. 

COMMON LAW PEOCEDUEE KQ"^.^ Signing judgment for 
double pleading — Cotmtg Court — I^leading where cause removed by 
certiorari, — To a count, alleging an agreement by B. to serve A. as 
his clerk and not to leave without notice, B. pleaded that whilst he 
was in A.'s employ. A., without any just cause or provocation, 
insulted and abused him, whereupon he gave him notice that he 
should forthwith leave his service. To this A. (without obtaining 
leave to reply double) replied thus : — " A. takes issue on B.*s plea, 
and further says that the notice intended in the declaration was a 
reasonable and proper notice, but that the notice mentioned in B.'s 
plea was not a reasonable or proper notice." A. having signed 
judgment under the 18th section of the Common Law Procedure 
Act, 15 & 16 Vict. c. 76, the Court set it aside, without costs, 
declining to decide whether or not the Judgment was regular. 
Semble, that a cause removed by certiorari from a County Court, is 
as to the pleadings therein, governed by the rules prescribed by the 
Common Law Procedure Act, Messiter v. Bose, 13 C. B. Scott, 162. 

CONSEQUENTIAL I)piAQK-'Euleof law— Carrier— lia- 
bilitg of carrier for delay in ca^rriage of goods, — Where two parties 
have made a contract which one of them has broken, the damages 
which the other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be considered 
either arising naturally, — i, e. according to the usual course of things 
— ^from such breach of contract itself, or such as may reasonably be 
supposed to have been in the contemplation of both parties at the 
time they made the contract, as the probable result of the breach of 
it. Where the plaintiffs, the owners of a flour mill, sent a broken 
iron shaft to an office of the defendants, who were common carriers, 
to be conveyed by them, and the defendants' clerk, who attended at 
the office, was told that the mill was stopped, that the shaft 
must be deliveted immediately, and that a special entry, if neees- 
saiy, must be made to hasten its delivery; and the delivery of 
the broken shaft to the consignee, to whom it had been sent by the 
plaintiffs as a pattern by which to make a new shaft, was delayed for 
an unreasonable time ; in consequence of which the plaintiffs did not 
receive the new shaft for some days after the time they ought to have 
received it, and they were consequently unable to work their mill 
from want of the new shaft, and thereby incurred a loss of profits : 
Held, that, under the circumstances, such loss could not be recovered 
in an action against the defendants as common carriers. Hadley and 
another v. Baxendale and others, 9 Exch. 341. 
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CONSTEUCTION OF 14 & 15 Vict. o. 136, b. ^7,— Bight of 
Telegraph Company to pass under line of railway — Meaning of word 
" across"^ — Pleading. — The plaintifi's, a railway company established 
by the 7 Vict. c. 25, were empowered by their Act to carry their rail- 
way across certain public highways at particular places therein men- 
tioned on a level. The defendants, an Electric Telegraph Company, 
were incorporated by the 14 <& 16 Vict. c. 185, and oy the d7th. 
section of that Act it was enacted, ^'that it shall be lawful for the 
company from time to time to lay down and place under any public 
roads, streets, highways, and other thoroughfares, and either along or 
across such places, any wires, pipes, or tm)es which shall or may be 
necessary or convenient for the purposes of any electric or other tele« 
graph, or intended electric or otner telegraph; and from time 
to time to alter, repair, amend, aDd reinstate the same, and for 
such purposes to break up or open the pavement or soil of any such 
places, the companv doing as little damage as may be, and making 
compensation for all damage to be caused thereby to the parties who 
shall have sustained such damage ; provided that nothing m this pre- 
sent provision contained shall extend or apply to any railway or canal, 
except, that, subject to the provisions of this Act, it shall be lawful for 
the company to carry their wires, pipes, and tubes directly (but not 
otherwise) across any railway or canal, but so, and in such manner, 
and only at such place and tune, as not in any wise to damage, or be 
likely to damage, the railway or canal, or any of the works connected 
therewith, or at all to interrupt or interfere with the use thereof, or 
the passage and conveyance of traffic along the same." The defen- 
dantis carried their wires and pipes across the plaintiffs' railway at a 
place where it crossed the public highway on a level, by carrying their 
wires, &c. under the plaintiffs' rails, and through the oallast and soil 
of the line, and, as the plaintiffs alleged, " after and by reason of the 
wrongs complained of, the repair and renovation of part of the soil and 
ballast of tne plamtiffs' railway became in some measure less easy 
and convenient, by reason of the necessity of avoiding or interfering 
with the wires or pipes : Held, that in such case the defendants were 
not empowered, under the preceding section, to carry their wires, 
&c., across the railway in the manner they had adopted, as they had 
thereby interfered with the railway. Semble^ that the Telegraph 
Company could not, in any case, carry their wires, &c., under a rail- 
way within the meaning of that term as used in the 37th section. 
The South Eastern Bailway Gompa/ny v. The European and American 
Electric JPrinting Telegraph Company and Frend, 9 Exch. 363. 

CONTRACT. — Bescission — !E^aud and trespass of plaintiff — 
Estoppel pleading. — The declaration stated that the plaintiff bought 
of the defendant divers lots of timber trees, to be felled and removed 
under certain conditions ; and that the defendant would not permit 
the plaintiff to fell or remove a certain remainder of the lots pursuant 
to the sale and conditions. The defendant pleaded, first, that, before 
the breach, the plaintiff felled and carried away and converted divers 
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otber trees of tbe defendant, in substitution c^ the remainder men* 
tioned in the declaration ; secondly, that, before the breach, the plain* 
tiff fraudulently felled and removed other trees of the defendant not 
comprised in the lots sold, and to which the plaintiff had no right, 
and which exceeded in number and value the remainder in tbe decla- 
ration ; that the plaintiff firaudulently pretended that the trees which 
, he so took were the trees which he had purchased ; that they were 
taken in fraudulent substitution of those named in the declaration, and 
that the plaintiff converted them to his own use : Held, that these 
pleas were bad, that they showed no rescissicm of the contract stated 
in the declaration, and that the plaintiff was not estopped by his 
own fraud and trespass from bringing his action on the contract. 
Lewis V. OUftan, Sart, 23 Law J., 0. B. 68. 

CONTEACT.— 1. Owantie^Gonstructum of—Consideration.— A 
declaration set out an agreement in writing whereby the plaintiff 
agreed to let, and T. to take, a house at a yearly rent, and the 
defendant thereby also agreed to see the rent paid by T., or to pay 
it for him. Averment, that the plaintiff let the house and T. became 
tenant on the terms of the agreement. Breach, that neither T. nor 
the defendant paid the rent : Held, on demurrer, that the considera- 
tion for the defendant's promise was the letting the house, and that 
it sufficiently appeared on the face of the agreement. Caballero v. 
Slater, 23 Law J., C. B. 67. 

2. Semlle, that an agent who sells goods for a foreign principal is 
responsible for a breach of contract by his principal in not delivering 
them. The measure of damages, in the case of a breach of contract 
to deliver goods a specified time is the difference between the contract 
price and the market price at the time of breach of contract, or the 
price for which the vendee had sold ; but the latter cannot recover as 
special damage the loss of anticipated profit to be made by his vendees^ 
Feterson v. Ayre, 13 C. B. 363. 

3. Contained in a series of letters — Stamp — Construction of written 
contract, — A. wrote to B. on the 16th of July, proposing a partner- 
ship, saying, " As to the time, I certainly should wish it by the end 
of August." To this B. answered on ths 16th, " I am ready to 
accede to your proposal. "With regard to time, if you could possibly 
defer my coming imtil the second week in September it would suit 
much best." On the 19th A. again wrote, "The time is very 
important, and ought not to be later than August :" Held, that these 
letters did not constitute an absolute agreement, and the judge of 
the County Court having left it to the jury to determine whether 
B.'s letter of the 16th of July was a positive acceptance of A.'s 
proposal of the 15th : Held, a misdirection. GheveUy^ appellant ; 
jEhiller, respondent; 12 C. B. 122. 

CONTRACT FOR GOODS TO BE MANUFACTURED.— 
Action for the price without delivery of all the goods — Prevention of, 
and discharge from fulfilment of contract — Damages. — On a contract 
for the manufacturing and supply of goods from time to time, to be 
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paid for after deliYery, if the purefaaser, having accepted and paid for 
a portion of the goods, gives notice to the vendor not to manufacture 
any more, as the purchaser has no occasion for them, and vill not 
accept or paj for them, the vendor having been desirous and able to 
compete the supply, such vendor may, without manufacturing and 
tendering the rest of the goods, maintain an action against the pur- 
chaser for breach of the contract. And proof of such notice by the 
purchaser will entitle the plaintiff to recover on account, alleging that 
he was ready and willing to perform the contract, and that defendant 
refused to accept the residue of the goods, and prevented and dis- 
charged plaintiff from supplying them, and from frirther executing 
the contract. Such notice is a prevention, though there be no other 
act of obstruction ; and it is a cuscharge, though given by a corpora- 
tion, without writing under seal, if it be given by their agent, 
appearing bj the evidence to have acted with their authority, and to 
have represented them in the transactions with the vendor. Where, 
by the terms of such a contract, the goods were to be delivei^d at 
stated periods, but they were not all delivered at the respective times, 
the purchasers not countermanding them, but requesting from time 
to time that the supply might be delayed, and finally the purchasers 
refused to accept any more : Held, that damages might be given for 
the whole quantity remaining on hand, though consisting in part of 
quantities which, without being actually countermanded, had by 
desire of the purchasers been kept back at the times appointed for 
delivery; and that the jury were properly directed to give such 
damages as would leave the plaintiffs in the same situation as if the 
defendants had fulfilled their contract. Cort and Gee v. The Amer- 
aate, Nottingham and Boston, and Eastern Junction Railway Company , 
17 Q. B. 127. 

CONTEACT TO CAEET SUCH GOODS AS SHOULD BE 
PEESElSfTED EOE THAT Y\5^^0Mi,— Unilateral agreement— 
Variance — Amendment — Arrest of judgment, — By agreement of the 
Ist October, 1851, between a railway company of the one part, and 
the plaintiff of the other part, the plaintiff undertook to provide all 
waggons, horses, Ac, necessary for tne cartage of grain, merchandise, 
Ac., between Hatfield and Ware, and to convey all grain, mer^ 
chandise, <&c., that might be presented to him for that purpose 
between the above points, for the sum of 5*. per ton. And it was 
mutually agreed that that agreement should continue in force for the 
period of twelve months from the date thereof. The plaintiff pur- 
chased waggons, horses, Ac, and commenced carrying between 
Hatfield and Ware under the above agreement. On the 18th March, 
1852, the company gave the plaintiff notice that the arrangement 
entered into for the conveyance of grain, merchandise, &c., between 
Hatfield and Ware, would cease from and after the Ist of April 
next. Accordingly, on the Ist of April, the company ceased to pre- 
sent any goods whatever to the plaintiff for carriage, in consequencet 
of their having leased a portion of their line to auot^er railway 
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company, and bound themselyes not to carry between Hatfield and 
Ware. The plaintiff hereupon brought an action against them, the 
declaration in which stated, that it was mutually agreed between the 
plaintiff and defendants, " that the plaintiff should convey all grain 
and other merchandise for the defendants between Hatfield and Ware, 
at the rate aforesaid, for one year," and alleged as a breach, that, 
although the plaintiff had always been ready and willing to perform 
his paH; of the agreement, yet the defendants would not permit him 
to perform the same, but prevented him from so doing, and wrong- 
fully discharged him from any further performance of it : Held, first, 
that the above was an unilateral agreement, the only contract on the 
part of the defendants being to pay the stipulated price for the 
carriage of such goods between Hatfield and Ware, as might be 
presented to the plaintiff for that purpose ; and, consequently, the 
agreement alleged in the declaration was not proved ; secondly, that 
if the declaration were amended by stating that the agreement was 
to catrry such goods " as should be presented to the puuntiff," then 
the declaration would be bad in arrest of judgment, since there was 
no breach of that contract, for none were presented. * Burton v. The 
Oreat-JVbrthem Bailway Company^ 9 Exch. 607. 

COSTS, TAXATION OF.— Two plaintiffs sued by the same 
attorney for separate damage resulting to each from the same tortious 
act of the defendant ; both causes were tried at the same assize, and 
verdict^ found for the plaintiffs : Held, that each plaintiff was entitled 
to the costs of drawing the brief in his case, notwithstanding each 
brief contained the same pleadings and statements of facts. Opperi" 
shaw v. Whitehead; Muchhw v. Same^ 9 Exch. 384. 

COUNTY BEIDGE. — Surveyor — Action for damage resulting 
from non-repair of bridge, 43 Geo, 3, c. 69. — Held, in the Exchequer 
Chamber (affirming the decision of the Court of Exchequer), that an 
action for a personal and peculiar damage, resulting from the want 
of proper repair to a county bridge will not lie against the county 
surveyor, either at common law or under the stat. 43 Gteo, 3, c. 69. 
M'Kinnon v. Fenson^ 9 Exch. 609. 

COUNTY COTTRT.— Appeal where claim exceeds, but judgment 
is for less than 201, — In actions « brought in the County Courts, in 
cases where those courts have jurisdiction, an appeal lies where the 
amount of the claim exceeds 20Z., although judgment be given for a 
smaller amount. Dresman, appellant ; Harris and (mother, respon- 
dents, 9 Exch. 486. 

COUNTY COUET APPEAL. — Distraining cattle for rent- 
clkrge. — The lessee of a tithe commutation rent-charge having dis- 
trained on an occupier, the occupier gave notice of action as under 
stat. 6 & 6 Vict. c. 54, s. 19, " for entering upon my premises at," 
&c., " on the 11th day of March instant, and then and there seizing 
three in-calf heifers belonging io me, and continuing in my said 
praises for several days ; and also for that you, against my will and 
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consent on tbe I7tli day of March instant, did at " Ac., '' aforesaid, 
then and there seize, sell, drive away, and remove from my said pre- 
mises at," &c., "aforesaid, three heifers belonging to me." The 
action was brought in the County Court, and the following (among 
other) particulars of demand were stated : 1. " For unlawfully enter- 
ing plaintiff's premises, and continuing thereon, and seizing and 
distraining three cattle of the plaintiffs under colour of a distress. 
2. Por unlawfully sdling three other cattle of the plaintiff's not 
distrained." 4. '* Eor continuing on plaintiff's premises, and pro- 
ceeding to sell the plaintiff's cattle aner an abandonment of the 
distress :" Held, that evidence might be given of the fourth parti- 
cular ; for that if any notice was necessary of the cause of action 
referred to in the fourth particular (and per Lord Campbell, C. J., 
Coleridge, J. and Crompton, J., semble, that it was not), the notice 
given comprehended such cause. Howard v. Bemer, 2 Q. B. (EUis 
& B.) 916. 

COVENANT.— JBt^*^ of entry for condition hroJcen— Whether 
con/oeyed Msignment of reversion, — E., the tenant of leasehold premises, 
underlet a portion of them to B. for a term of years, reserving a few 
months' reversion. B. covenanted to complete some cottages on the 
premises by the 25th of June. By an indenture made on the 30th 
of July following, which recited tnat E. had entered into several 
agreements and under-leases affecting the leasehold premises, the 
particulars of which were known to J., it was witnessed that.E. did 
'' bargain, sell, assign, transfer, and set over the said leasehold pre- 
mises, with their appurtenances, and all the estate, right, title, and 
interest of him the said E., in, to, or out of the said premises, and 
every part thereof, to J., to have and to hold the said premises and 
©very part thereof, for the residue of the term of years granted by 
the indenture of lease under which E. held, and all other the estate 
and interest of the said E. therein or thereout, subject nevertheless 
to the agreement apd under-leases hereinbefore referred to." B. did 
not build the cottages by the 25th of June. It did not appear 
whether E. knew the io/ci; or elected to treat the default as a breach 
of covenant and a forfeiture of the lease : Held, that assuming that 
the non-completion of the cottages was a breach of covenant, and 
gave E. a right of re-entry before the assignment to J., and that the 
statute 8 & 9 Yict. c. 106, s. 5, enabled E. to assign the right of 
entry for condition broken, yet that the language of the indenture 
was not sufficient to transfer that right to J. so as to enable him to 
take advantage of the forfeiture. Hunt v. Remnant^ 23 Law J., 
Exch. 135. 

DEBT. — Garriage of goods, — ^An action of debt is not maintainable 
upon an a^ement that the defendant would carry certain goods for 
the plaintiff, in consideration that the defendant would car^ a like 
quantity for the defendant. Braeegvrdle v. Hincks, 23 Law J. 
Exch. 128. 

D'EFAMATlON.'-JPrimleged eommunieation — Froof of malice, — 
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The plaiutifi^ the secretary of a oompany called the Brewers' Insn^ 
raace Companj, being charged with misconduct, was called upon to 
attend a board of directors for the purpose of explanation, but 
declined to do so, whereupon the directors, after hearing the nature 
of the charges, passed a resolution declaring him to haye been guilty 
of gross misconduct, and dismissing him from their service. The 
defendant was a director of that company, and also of another 
company called The London Necropolis Company, communicated 
the feet of the plaintiff's dismissal from the service of the former 
company, " for gross misconduct," at a board meeting of the latter 
company, and proposed a resolution to dismiss him from his employ- 
ment as their auditor, and in answer to any inquiry from the chairman, 
said that the misconduct consisted in ''obtaining money from the 
solicitors of the company under false pretences, and paying a debt 
of his own with it," ana upon the plaintiff's appearing on a subse-' 
quent day with his attorney before the board, to meet the charges 
against him, the defendant refused to go into them. In an action of 
slander : Held, that the communication was privileged, and that, th^ 
defendant's refusal to go into the charges in the presence of the 
plaintiff and his attorney, was no evidence of malice that could be 
properly submitted to the jury, for that such refusal being consistent 
witn bona Jides, bona fides was to be presumed, until the contrary, 
was proved. Ka/rris y. Hum^pson, 13 C. B. Eep. 333. 

DEVISE BEFOEE 1st JANIIAEY, 1838. — Z^^ estate and 
inheritance — " ICereditaments" — Gharae of annuity. — Devisor being 
seized in fee of copyhold lands, including the Mill Pield, by will, 
made before the 1st January, 1838, devised certain parcels of free- 
hold land to S. in fee, chargeable with an annuity of 601, to his wife 
for Kfe, the first payment thereof to be made vothin three months of 
the devisor's decease : " Also, I give and devise all that my copyhold 
estate called the Mill Eield, consisting of seven messuages," Ac, 
" situate at," &c. "unto my niece Sally," "for and during the term 
of her natural life, charged and chargeable nevertheless, ami I hereby 
charge the said copyhold estate so given to my said niece Sally to 
and with the payment of one annuity, or clear yearly sum of 25/., linto 
my brother" " E. S. for life, payable half-yearly, the first payment to 
begin within three calendar months next after devisor's decease," " and 
from and immediately after the decease of ray said niece Sally, I give 
and devise the same copyhold hereditaments unto and equally between 
all and every the children of my said niece, share and share alike :" 
" Also, I give and devise*' freehold land described, " also all and every 
my other copyhold messuages or tenements, hmds, tenements, and 
hereditaments," " wheresoever situate, unto my niece Ann, her heirs 
and assigns, charged and chargeable, nevertheless ; and I hereby 
charge the same, to and with the payment of one annuity, or clear 
yearly sum of 201,, unto my said wife (in addition to the annuity of 
60Z.)" " for and during the term of her natural life, to be payable 
half-yearly, and the first payment thereof to begin and be made 
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within three calendar months after mj deceafie." There waa also a 
devise of "all and eyerj other my real estates not hereinbefore 
otherwise disposed of" to Y. in fee: Held, that the devise to fiie 
children of Sallj passed only a remainder for life. That the devise 
to Ann passed not the reversion in the Mill Field, but the other 
copyholds undisposed of. And that therefore the idtunate remainder 
in fee in the Mill Fidd passed to Y. Vich v. ^ueter, 8 Q. B. 
(Ellis & B.) 219. 

DBYISB — Construction of— ** Dying toithout having issue " — Estate 
tail, — A testatrix, seized in fee of certain copyhold hereditaments, by 
ber will, dated the 22nd of May, 1826, devised as follows : " I give 
and bej|ueath unto my granddaughter Mary Anne the house and 
land, with all the rights and appurtenances belonging thereto, situate 
at IL ;*' and after a bequest to Tier of a sum of 2007. due on a bond, 
she proceeded as follows : " But in the event of the said Mary Anne 
dying without having any lawful issue, it is my will that the said house 
and lands and the said 2007. do revert to the survivor or survivors of 
my other granddaughters, to be divided between them, share and 
share alike : Held, that Mary Anne took an estate tail in the 
reality, and an absolute interest in the 2007. Cole v. Gohle, 
13C. B.445. 

DEYISB OF COPYHOLD HEEEDITAMENTS — -Bc/iwaZ o/ 
steward to admit. — Tenant in fee of copyhold hereditaments devised 
them to E. M. and W. on certain trusts. E. demanded admittance ; 
the steward refused admittance, except upon payment of a treble fine. 
This Court, without deciding as to the amount of the proper fine, 
made absolute a rule for a mandamtis commanding to admit, the lord 
being bound to admit before payment of fine, and the right to the 
fine accruing only by reason of the admittance. Begina v. Lord 
Wellesleg, 2 Q. B. (Mis & B.) 924. 

EJECTMENT.— ^c^*ow /or mesne prq/tts-^Efect ofeonsmt rule. 
In an action of trespass for mesne profits, it appeared on the trial 
that the defendant had been let in to defend an ejectment under a 
consent rule, in which he was described as " mortgagee and landlord," 
in other respects in the usual form, and that the lessor of the plaintiff 
recovered in that ejectment. The defendant was mortgagee, but it 
appeared that he never was in possession, the profits being, in fact, 
taken by a receiver appointed by the Court of Chancery : Held, that 
defendant was concluded by having become defendant in the eject- 
ment under the consent rule, and could not allege on the trial that 
he was out of possession after the time of the service of the declara- 
tion. JDoey. Challis, 17 Q. B. 166. 

EEROE FROM A JUDOMENT QUOD CANCELLETUR, 
IN SCIRE FACIAS TO REPEAL A CHARTER OP INCOR- 
PORATION. — A charter, incorporating a trading company, directed, 
amongst other things, that the corporation should not begin business 
until it had been certified to the president of the Board of Trade, by at 
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leitot three (^the directore, that aii least one half of the capital had1>een 
subscribed for, and at least 50,000Z. paid up. The charter oontained 
a proviio, that in ciise the oorporation should not comply with any 
• ^' the directions and conditions in our said letters patent contained, it 
should be lawful for the Queen,*' " by any writing under the great 
seal or under the sign manual " *' to revoke and make void " the 
charter *' either absohitely or under terms and conditions, as " the 
Queen should think fit. In sci,Ja, at the relation of a private pro- 
secutor, it was suggested, amongst other things, that before the cor- 
poration began busmess, a certificate was given by the directors to 
the president of the Board of Trade that 50,000/. had been paid up, 
which certificate was false, in fact, to the directors' knowledge ; and, 
on a traverse of this, the verdict passed for the Crown. Judgment 
quod ccmcelUtur haviug been entered in the Queen's Bench, and 
error brought in £xch. Chambers : Held, by Jervis, C.J. ; Pollock, 
C.B. ; Creswell, J. ; Williams, J. ; Talfourd, J. ; Piatt, B. ; and 
Martin, B., that the judgment was correct. Parke, B., dissentiente. 
All the judges a^ea that for an abuse of the franchise by matter 
dehors the conditions the set, fa, would lie ; and that unless the 
proviso had the effect of controlling the conditions, the sci.fa, would 
also lie for the breach of express conditions, and that the fiat of the 
Attorney-General ibr a sci, fa, to repeal a charter for abuse, or for 
breach of a condition express or implied, was as of right to every 
subject grieved, though not as of course to any subject asking for it. 
But Parke, B., held, first, that the giving of a fiilse certificate was a 
breach of the express conditions in the charter only, and not an inde- 
pendent abuse by matter dehors these conditions. Jervis, C.J. ; Cres- 
well, J. ; . and Martin, B;, holding the contrary, the other judges not 
expressing their opinion on this noint. Parke, B., held, secondly, 
that the tinxe construction of this cbarter, including the proviso, was 
to show an intention on the part of the Crown to make a writing 
under the great seal or sign manual a condition precedent to the for- 
feiture of the charter for breach of any express condition. Martin, 
B., inclining to agree in this : Jervis, C J^. ; Pollock, C.B. 5 Creswell, 
J. ; Piatt, B. ; Williams, J. ; and Talfourd, J., holding that such an 
intention did not appear. Parke, B., held, thirdly, and semhle, per 
Martin, B., that it was competent for the Crown, by apt words in a 
charter, to attach such a condition precedent to the forfeiture of a 
franchise for express condition. Jervis, C.J. ; Pollock, C.B. ; and 
Creswell, J., duhitantibtis, at least where the condition affects the 
interests of other subjects. The Eastern Archipelago Company v. 
The Queen, 2 Q. B. (Ellis & B.) 856. 

EVIDENCE. — 1. Work done — Extras — Written agreement not 
produced — DeclaraMon hy deceased testator in auction hy executor, — 
In an action, by an executor, for work done, it appeared that his 
claim was for extras incurred in the making of a machine for the 
defendant by the testator beyond what was contained in an agree- 
ment and specification. The plaintiff did not produce the agree- 
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mffa^y whidi waii imstampedy and in the hands of a thixd party, but 
provc^d? that the defendant had ordered and the testator executed 
additions and iterations, and also that the testator had told a 
witness that he had received money irom the defendant on aooount 
of the extras.. On this evidence the defendant claimed a nonsuit, 
but the judge allowed the case to go to the jury, who found for 
the plaintiff. The Court held, that the defendant was not entitled 
to a nonsuit ; but, deeming the evidence insufficient to justify the 
verdict, made the rule absolute for a new trial. Edie, ejeecutor^ v. 
Kingsford, 23 Law J. C. B. 123. 

2. Documents receivable in evidence in support of money counts^ 
though inadmissible for want of stamp, — ^The plamtiffs below advance a 
sum of money to the defendant below, upon the security of certain 
promissory . notes or debentures, in the following form : — " The 
G-ov^nor and Company of Copper Miners in England* Incorpo^ 
rated by Boyal Charter, A.D. 1691. Capital one million sterling. 
No. 5252. 500Z. sterling, London. On the 15th day of July, 1850, 
the Governor and Company of Copper Miners in England promise 
to pay to H. J. Enthoven, !Eisq., or order, at the baking-house of 
Messrs. Denison, Heywood, !Kennards, & Co. the sum of 500/.^ 
value received, and mrther, to pay to the holder of the warrants 
annexed, on presentment thereof, as they shall &11 due, interest on 
the said sum of 600Z., at the rate of 5Z. per cent, per annum. Given 
under the common seal of the corporation, this 15th day of Julji 
1845. By order of the Court of Assistants, J. McDonnell. W . Inghs, 
secretary." When the seal of the corporation was affixed to these 
documents there was a blank left for the name of the payee ; at the 
time of depositing them with the plaintiffs the defendants fiUed up 
the blanks with the words ** Enthoven or order," and endorsed them 
" H. J. Enthoven." Annexed to each note or debenture were war- 
rants or coupons for the interest due half-yearly in respect of each. 
These were m the following form : " The Governor and Company of 
Copper Miners in England. Warrant for 127. 10s. for half-a-year's 
interest on debenture. No. 5252, due 15th of January, 1849. W. 
Inglis, secretary." As each half-yearly amount of interest was paid 
the corresponding warrant or coupon was detached from the deben- 
ture and given up to the company. The company having failed 
in payment of a naif-yearly instalment of the interest on these 
debentures, the plaintiffs gave the defendant due notice of thd 
default, and demanded payment of him, and afterwards brought 
assumpsit^ declaring specially upon the debentures, and also with 
counts for money lent and for interest. At the trial the plaintiffs 
produced, in evidence, the debentures with certain of the warrants or 
coupons annexed, and also one of the warrants or coupons detached. 
The former were respectively stamped with a 12*. oS. note stamp, 
the latter was unstamped : Held, that the instruments declared on 
were not promissory notes, and consequently were not properly 
stamped ; but that, inasmuch as th^ were void instruments by 
reason of the blank therein at the time of sealing, they were admissible 
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in eyidenee on the oounts for money lent find interest for tlie purpose 
of showing that they were worthless : Held, also that the coupon 
was not a promissorT note and required no stamp. IkUhaoen y. SJojfle 
and another, 18 G. B. 373. 

EXTENT. — Bankrupt appointment of assignee — Division of a day 
— Trerogatvce of the Orown, — "Where an extent on a fiat at the suit 
of the Urown issues against a bankrupt, on the same day that the 
official assignee is appointed, the extent shall prevail and the pro- 
perty of the bankrupt may be taken under it, notwithstanding that 
the appointment of the assignee is made at an earlier time of the 
day than that at which the extent issues. Edwards and Collins y. Hke 
C^teen, 23 Law J. Exch. 165. 

FEME COYISRTE.— Action hy.Sre.^ The plaintif; a married 
woman, bought, with money eam^ by her partly befozB and partly 
during coyerture, railway stock in her own name, and was restored 
as the proprietor thereof: Held, that inasmuch as she might be 
joined with her husband in an action against the company for divi- 
dends due upon the stock, she might (sm>ject to be met by a plea in 
abatement) maintain an action for the same in her own name. 
Dalton y. The Midland Counties JRaUway Company, 13 C. B. 470. 

POEEIGN ATTACHMENT.— ^!i/tocAwi^ goods of a sovereign 
prince' — JProhibition — JVho nuMf move for it, and when — Plea of nil 
habet hy garnishee, — Property m England belon^g to a foreign soye- 
reign pnnce, in his public capacity, cannot be seized under process in 
a suit instituted against him in this country on a cause of action 
arising here ; and therefore, where a suit had been brought in the 
Lord Mayor's Court against the Queen of Spain upon bonds of the 
Spanish goyemment bearing interest payable m London, and moneys 
belonging to her as the soyereign of that country had been attached in 
the h^ds of garnishees in London to compel her appearance, the 
Court of Queen's Bench granted a prohibition, although the action 
was not in form brought a^^ainst the Queen as soyereign, it appearing 
sufficiently by the proceedings that she was charged with liability in 
that character. The same law preyails a fortiori where the action is 
ayowedly grounded on acts done by the defendant in the character of 
soyereign. The garnishee, in such a case, is a proper party to moye 
for the prohibition ; and it is no objection that he has put in a plea 
(nil habet) to the attachment ; nor is the motion premature if made 
after the pleading of such ple^ and before trial of the issue, though 
no other excess of jurisdiction is imputed to the Lord Mayor's Court 
than its haying entertained the suit. The motion may also be made 
by the sovereign prince who is defendant in the Mayor's Court, though 
such defendant has not appeared and the garnishee has not pleaded. 
The prohibition may go at the instance of a mere stranger. Wads- 
worth y. 2%d Queen of Spain, 17 Q. B. 171. 

PEIENDLY BOCIETY.-'Alterationofnaes— Eject of barrister' 9 
certificate — Interpretation of rules. — Where an amendment of the 
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roles af a friendlj society has reoeived the barrister's certificate under 
Stat. 4 & 5 Wm. 4, c. 40, s. 4, such amendment is valid, thotigh there 
has been no resolution of the society in compliance with the enact- 
ments of stat. 10 G^o. 4, c. 56, s. 9,orwith the rules of the society incorpo- 
ratingthat section : perLordCampbell,C.J.; Coleridge, J.; andWignt- 
inan, J. ; dissentiente, Erie, J. The rules of a society directed that 
three trustees should be appointed, of whom one should be treasurer, 
in whose names the funds of the society should be invested ; and that 
the treasurer should invest the unappropriated stock exceeding 601. 
as the board of management should direct, pursuant to stat. 13 & 14 
Yict. c. 115. Three trustees were elected, but a fourth person was 
elected treasurer : Held, that the three trustees could not sue a former 
treasurer for thebaUnce in his hands under these rules, and that they 
had no title to do so under stat. 10 G^o. 4, c. 56, or stat. 13 & 14 
Yict. c. 115, which were pnor to the rules taking effect. Dewhurst 
T. Clarkson, 3 Q. B. (Ellis & B.) Id4. 

HABEAS COldiTJJS ACT.— OtutO€fy on a criminal matter—Forty 
in custody on a commission of rebellion, — A party in custody imder a 
commission of rebellion, issued by a Court of Equity, for not appearing 
to a suit, is not a person in custody for a criminal, or supposed cri- 
minal matter within the meaning or the Habeas Corpus Act, 31 Car. 
2, c. 2. Cobbett v. Slouman, 23 Law J. Exch. 144. 

HIGHWAY.— 5 ^ 6 Wm. 4, c. 50, ss. 95, lOS.— Costs of indict^ 
ment fvr nonrepair — Distress — Highway rate, — The costs of an 
indictment against a parish for non-repair of a highway, ordered to 
be paid to the prosecutor by the Quarter Sessions, under sect. 95 of 
the 5 & 6 Wm. 4, c. 50, are not recoverable by distress against the 
surveyor under sect. 103, but are to be paid out of the rate made 
and levied in pursuance of that Act. It is the duty of the surveyors 
who are in office when such an order for costs is made, or of their 
immediate successors in office, to pay the costs out of any funds then 
in their hands; or, if they have none, to make a rate for the pur^ 
pose of putting themselves in funds. Be the Surimors of the High- 
ways ofTrydSyny ex parte Harrison^ 23 Law J. Q. J3. 120. 

INSOLVENT ACTS, 5^6 Ttct c. 116, and7^S Vict. c. 96.-^ 
Petition for protection — Omission of debt from schedule — Fraud, — 
To an action for a conunon money debt the defendant pleaded that he 
had petitioned, under the Insolvent Acts, 5 & 6 Yict. c. 116, and 7 & 8 
Yict. c. 96, for his protection, and that he omitted the debt due to the 
plaintiff &om his schedule '' by and with the full knowledge and con- 
sent, and by and through the contrivance and procurement of the 
plaintiff : Held, that the plea disclosed a good defence in bar of the 
action. Wilkin and another v. Manniny, 9 Exch. 575. 

INSOLYENT.— 1. Discharye — Debt— Unliquidated damayes— 
Action for re-delvoer^ of stock — Measure of damayes, — ^WTiere A. 
brought an action against B. for not re-delivering certain mining shares 
lent by A. to B., which were to be re>delivered on a certain day, and B. 
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pleaded his disofaaJrge tindei!r the Indolvent Act : Held, that the daim 
was not ^' a debt or sum of. money due or claimed to be due'* from 
B., with respect to which he was cuscharged by the adjudication, dis- 
tinguishing Utterson v. Vernon (1.) Admitted that the proper 
measure of damages was the price of the shares at the time of the 
trial. Owen v. J^th and another, 23 Law J., 0. B, 105. 

3. Pleading — Assiffnees — Cause of action passing to — Common Law 
Procedure Act, s, 142. — The declaration stated that the plaintiff was 
a printer, and that the sheriff had seized his goods under ^fl.fa. 
issued by the defendants, and that in consideration of the defendant's 
withdrawing the execution, the plaintiff agreed to deliver to them as a 
security a printing-machine, which they were to be at liberty to remove, 
with a power to the plaintiff to redeem it on payment of 160^. within 
fourteen days, and alleged as a breach, that although within fourteen 
davs the plaintiff offered to pay the defendants 150Z., the defendants 
refused to re-deliver to him the printing-machine, whereby he lost 
fi;reat profits which he would have made by its use, and also thereby 
his whole trade and business were ruined and stopped, and he 
became insolvent. The defendants pleaded, that after the accruing 
of the causes of action declared upon, the plaintiff became insolvent| 
and his estate and effects were vested in the provisional assignee : 
Held, that this plea was good without averring that the assignee had 
interfered : Held, also, that the cause of action stated in the declara- 
tion, was an entire cause of action which touched the personal estate 
of the insolvent and, therefore, passed to the assignee. Section 142 
of the Common Law Procedure Act applies only to actions pending 
at the time when a bankruptcy or insolvency occurs. Stanton v. 
Collier and another, 23 Law J. Q. B. 116. 

INSUBANCE. — Ee-^MSurance — Signature of declaration — Parol 
evidence to explain written document — Usuage — AdmissHnliiff of—* 
■Estoppel hy acquiescence, — The plaintiffs (the B. Insurance Company) 
re-assured with the defendants (another insurance company), thelife of 
D. which they had themselves previously assured to a larger amount. 
When the proposition to re-assure was made, the defendants sent to 
the plaintiffs a printed form containing nineteen questions relative 
to the age, health, and habits, <&c., of the person whose life was to 
be re-assured, and a declaration to be made that he was then in 
good health, and not afflicted with any disease tending to shorten 
ufe, and also by the plaintiffs agreeing that if any untrue statement 
were contained in such declaration or the answers to the questions, 
the assurance should be void ; when this document was sent by the 
defendants, they had filled up the answers to the first five questions, 
but the rest were included in a brace against which was written, 
"for these particulars see copies of B. papers attached." At the 
foot of these words, the plaintiffs' agent had signed his name. 
Neither the plaintiffs nor D. had signed the printed paper in any 
other part, and blanks were left for the signatures to the declaration. 
This document was returned to the defendants, with copies attached 
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of the papers delivered to the B. o£See on the original assurance, 
which were properlj signed hj D., the answers to which were 
admitted to be true when given. . The defendants signed the policy, 
which recited that the phuntifTs had delivered to the defendants a 
declaration signed by them, setting forth the past and present state 
of health of the person whose life was assured, ai\d stated that such 
declaration was to be the basis of the contract, and if an^hing 
untrue were averred in it the policy was to be void. The plaintiffs 
accepted this policy and paid the premiums upon it. At the time 
when this re-assurance was effectea D. was living abroad, and was 
afflicted with a mortal disease of which he soon afterwards died ; but 
this fact was unknown to the plaintiffs or the defendants. An action 
being brought on the policy (which was set out in the declaration), 
the defendants pleaded that the plaintiffs untruly stated in the decla- 
ration mentioned in the policy, that D. was at the time of making it 
in good health, and issue was taken on this plea. At the trial, evi- 
dence was ^ven of the £u^s above stated. The defendants applied 
for a nonsuit on the ground that the plaintiffs by their agent must 
be taken to have signed the declaration on which the policy was 
founded. The judge refused to nonsuit, and directed the jury to 
say whether the meaning of the parties was that the plaintiffs under- 
took that D. was then m good nealth, or that the defendants were 
to decide whether they would re-assure upon the statements appear- 
ing in the original papers, and he handed to the jury the whole of 
the documents in evidence, in order that they might form their 
opinion whether the signature applied to the declaration or only to 
the partiisukr questions against which it was placed : Held, by Ijord 
Campbell, C. J., Coleridge, J., and Wightman, J., that the question 
whether the plaintiiG9 had signed the dechuiUion, wad for the jury 
and not for the judge to decide, but, per Erie, J., that the plaintiffs 
suing on the pmicy could not give parol evidence to contradict the 
statement made in it; secondly (by Wightman, J., and Erie, J.), 
that the jury were mis-directed in not being told that the plaintiffs 
having accepted the policy containing the recital, that tney had 
signed the dedaration without objection, were primd facie ooncluded 
by that recital; per Lord Campbell, C.J., and Coleridge J., that 
the direction was right, as assuming that the plaintiffs had not 
signed the declaration, they were not under the circumstances pre- 
cluded from denying that they had done so. Evidence was given 
that it was usual where insurance offices re-assured lives on which 
i^ey had before granted policies, for the office proposing such re- 
assurance to submit to the office granting it the papers on which 
the original assurance was effected, and for the latter office to accept 
or decline such re-assurance on the statements contained in those 
papers: Held, by Lord Campbell, C.J., that the evidence of this 
usage was admissible to show that no declaration as to the present 
health of D. was signed by the plaintiffs : dissentientihua, Coleridge, 
J., and Erie, J. Forster^ officer, Sfc, v. The Mentor Life Amnrcmce 
Company, 23 Law J., Q. B. 1^. 
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INTERPLEADER.— 5[V'^/tf of ^*m?j?flrf5^.— Upon an interpleader 
issue, whether certain goods and chattels seized in execution were, *^ at 
the time of the seizure, the goods and chattels of the plaintiff," the plain- 
tiff proved a bill of sale of thegoodsto himself: Held, that the defendant, 
the execution creditor, might set up, hj way of answer, a prior bill of 
sale to a third party. Qadsden y. Barrow, 23 Law J., Exch. 134. 

LANDLORD AND TENANT.— 1. Distress for rent payable in 
advance — Void agreement under the 8 ^ 9 Vict, c, 10Q—-£htdence of 
tenancy. — ^In 1851, A. became tenant to the defendant of certain 
premises, under the terms of a written agreement (not under seal) for 
a term exceeding three years, the rent payable quarterly, in advance. 
A. occupied the premises for some time, and paid several quarters' 
rent, and the receipts given to him bv the defendant's agent stated 
that such payment was in advance, although, in fact, A. never paid 
the rent in advance : Held, that although the agreement was void 
under the 8 & 9 Vict. c. 106, as not being under seal, still that the 
receipt taken was ample evidence of the tenancy being upon the 
terms of the rent being payable quarterly, in advance. Semhle, that 
the agreement itself might also have been referred to for that purpose. 
Lee and another v. Smithy 9 Exch. 662. 

2. Waiver of notice to quit — Demand of rent, — ^A demand of rent 
accruing subsequently to the expiration of a notice to quit, is not 
necessarily a waiver of the notice: it is a question or intention, 
which must be left to the jury. Bhfth v. Dennett, 13 C. B. (Scott) 
178. 

LANDS CLAUSES' CONSOLIDATION ACT, 8 & 9 VICT, 
c. 18. — Arbitration — Compensation, nature of— Bight of wag — Bent, 
apportionment of — By the Regent's Canal Act, for enabling the 
caiLal company to purchase lands, and which incorporated the Lands 
Clauses' Act, 1845, the company were authorized to take a field called 
" Clayfield," held by one W.,' under a lease from the warden and 
fellows of All Souls, Oxford. Notice to take this field having been 
given under the Act, and the parties being unable to agree as to 
the tertns, an arbitrator was appointed under the Act to settle the 
question of disputed compensation. The company had taken a 
portion of Clayfield, but had left the rest in the possession of W., 
without, however, giving him any approach or access to it whatever ; 
but they had delivered to the warden and fellows a grant of a right 
of road to that portion, which it was stipulated was to enure for the 
benefit of W. and his tenants, the way so granted being more com- 
modious than before. The arbitrator awarded to W. a pecuniary 
compensation in respect of the works of the company and the lands 
taken by them. An application to set aside the award having been 
made, on the grounds that the arbitrator had omitted to adjudicate 
on the right of way to Clayfield, and that he had not apportioned 
the rent of the leasehold land, or determined in what proportion the 
rent should remain chargeable : Held, that the arbitrator had acted 
rightly, under the Lands Clauses' Act, in awarding a money com- 
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pensatioii onlj, and thttt he would have exceeded his powers if he 
bad adjudicated either on the ouestion of the right of way, or of the 
apportionment of the rent. Ware y. 2%^ Segenfs Canal Company ^ 
23 Law J., Exch. 145. 

LIBEL. — FrioUeaed eommnnicaHon — Ihidenee qf esppress malice^ 
— ^A schoolmaster of a national school belonging to a parish haying 
been dismissed, proposed to set up a school on his own account in the 
same parish. The rector of the parish thereupon printed a letter, 
addressed to his parishioners. It professed to contain a few words 
of warning against the projected new school, and stated, as the cause 
of the schoolmaster's dusmissal, his refusal to teach the Sunday as 
well as the National school, and objected to his setting up an opposi- 
tion school in the parish. Then foUowed the obseryanons which the 
schoolmaster complained of as libellous : ^' The yery attempt betrays 
a B{)irit of opposition to authority," Ac. "No rightly disposed 
Christian, who receiyes in simple faith the teachings of inspiration, 
* Obey them who have the rule oyer you, and submit yourselves,* can 
expect Gbd's blessing to rest upon such an undertalung ; under the 
circumstances, I conceive it to be my duty to warn all my 
parishioners against affording any countenance whatever to the 
projected new school, either in the case of the richer by subscrip- 
tions, or of the poor by sending their children to it for instruction. 
It will be to all intents and purposes a schismatical school, for its 
tendency will be to produce disunion and schism in a matter which, 
of all others, requires union, the education of the poor. Those who 
aid and abet him in any way will be partakers with him in his evil 
deeds. Mark them which cause divisions and offences, and avoid 
them." On the trial of the action for libel, it was shown that the 
defendant, the rector, had given one copy to a parishioner and another 
to a person in the adjoining parish, who had sent her children to 
the plaintiff's school: Held, that the letter was not a privileged 
communication ; that even if it were, there was evidence from the 
facts proved of express malice for the consideration of the jury, and 
that the jury were at Hberlnr to look at the letter, and consiaer its 
expressions with a view to the question of malice. QiJpin v. Fowler , 
23 Law J., Exch. 152. 

LIMITATION OF TIME. — Stat. 11 ^ 12 Vict c, 43, «. 1, iU 
effect on order of justices for compensation tmder Lands and FaHway 
Clauses' Consolidation Acts — Certiorari, — An adjudication by two 
justices under the Lands Glauses' Consolidation Act, 1845, of the 
sum (below 50/.) to be paid by a railway company as compensation 
to a party whose lands have been injuriously affected by the exer- 
cise of their statutory powers, is an order within stat. II & 12 Yict. 
c. 43, s. 1, and is bad under sect. 11, if the complaint on which the 
order is founded be made more than six calendar months after the 
cause of complaint arose, such order may be brought up by certiorari 
to be quashed. Be James Fdmondson, 17 Q. B. 67. 

VOL. LII. NO. CIV. / 
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LONDON SMALL DEBTS A.CT.—Oonstrueiion of 89,119, 120 
of 15^ 16 Viet, c, 77.— The 119th section of the London Small Debta 
Extension Act, 16 & 16 Vict. c. 77, is not repealed by the 120th sec- 
tion, the latter provisibn not being necessanly inconsistent with the 
former, the combined effect of the two bein^ that if the plaintiff, in 
an action on contract in the superior court, lor which a phunt might 
have been entered in the local court, recovers 20Z., and not more than 
50^. (or less than 61. in tort), a suggestion may be entered to deprive 
him of costs ; but that if he recovers less than 20l,m an action on con- 
tract (not being an action for breach of promise of marriage), or less 
than 51. in trespass, trover, or case (not being an action for malicious 
prosecution, libel, slander, criminal convention, or seduction), he 
h>ses his costs absolutely unless the judge certifies under the 12l8t 
section. Castri^ue v. Poffe, 13 C. B, 458. 

MALICIOUS PEOSECTJTION.— PZ^a of recovery of damages 
in action for false imprisonment. — In an action for a malicious prose- 
cution for larceny, the defendant pleaded that the plaintiff before the 
present action sued him in an action for assault and imprisonment 
upon a false and unreasonable assertion that he, the plaintiff, had 
committed felony ; that the defendant pleaded in that action not 
guilty, and a justification that the plaintiff had committed felony ; 
and that at the trial the judge directed the jury to consider whether 
the defendant had falsely and maliciously, and without reasonable and 

i probable cause, charged the plaintiff with the felony; that the jury 
bund the issues for the plaintiff, and assessed the damages accord- 
ingly ; and that the plaintiff afterwards recovered judgment upon the 
vercuct, with costs. The plea concluded with an averment of the 
identity of the imprisonments in the two actions, and that the 
grievances now complained of had been taken into consideration 
by the jury in assessing the damages in the first action : Held, 
that the direction to the jury in the former action was improper, 
^nd that the facts pleaded afforded no answer to the present 
^tion. Ottest v. Warren^ 23 Law J., Exch. 121. 

MASTEE AND SEEVANT.— 1. Contract of service-rConmence^ 
ment of Siring. — The defendant having establwhed smelting works 
at Carthagena, in Spain, offered to employ the plaintiff as foreman, 
by letter containing the following paasages : — " 1 should require you 
to enter into an engagement to remain with me for at least three 
years at my option ; salary 2601. per annum. I should require you to 
visit some of the best smelting works in England before you come 
Out." The plaintiff accepted the employment, and on the 1st of 
Pebruary, 1850, proceeded to visit certain smelting works, and was 
so occupied uniil the 15th, when he departed for Carthagena, and 
wrived there on the 6th of March. He continued in the service of 
the defendant until the 15th of February, 1851, when he was dis- 
charged. He had been paid his first gear's s^ary as commencing on 
the 1st of February, 1850. In an action to recover the second year's 
salary : Held, first, that, the term, " at my option," did not enable 
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the defendant to pot an end to the serrioe at his will, but that it was 
a yearly hiring, with an option for the defendant to require th0 
plaintiff's service for three years, or to put an end to it at the expi- 
ration of the first, second, or third year ; secondly, that the service 
and the salary commenced when the plaintiff first proceeded to visit 
the smelting works in England. 2)(no» v. Finto and another^ 
Exch. 327. 

2. Bailee — lAdbUUy cf hoarHny-'house keeper — A keeper of a 
lodgmg-house is responsible for the negligence of his servants^ though 
careful in selecting them. — ^Declaration, that de&ndant, beingaboard- 
ing-honse keeper, received plaintiff with her baggage, for reward as a 
saest in defendant's house, on the terms, amongst others, that defen- 
dant should '* take due and reasonable care" of plaintiff's baggage 
whilst in the house. Breach, that, by negligence of defendant andf 
her servants, plaintiff's baggage was lost. Pleas, not guilty, and a 
traverse of the receipt on tiiose terms. Issues thereon : on the trial 
it appeared that plamtiff was received, with her baggage, as a guest, 
but nothing was expressed as to the care to be t^en of the goods. 
The goods were stolen from the house whilst plaintiff was a guest, and 
there was evidence that the theft was facilitated by the defendant'i^ 
servant having left the fiK)nt door ajar, and there was also some evi- 
dence that defendant was aware of habitual negligence of the servant 
in this respect. The judge told the jury that a ooarding-house keeper 
was bound to take due and reasonable care about the we keeping of 
the gueat's goods, which he explaiJied to be such care as a prudent 
housekeeper would take of the house for the pnnpose of protecting her 
own goQos ; that tibie leaving the door 9^ might be a want of such 
care, but that the defendant was not answeraUe for such negligenea 
in the servant, unless she had herself been guilty of some negligence^ 
as in keeping such a servant with the knowledge of his habits. YeN 
diet for defendant on not guilty, for plaintiff on the other plea. On 
a rule {or a new trial : Held, by the whole Court, that a b<MKrding* 
house keeper is not bound to keep a guest's bi^gage safely to the sama 
extent as an innkeeper, but that she undertakes, by implioation of law, 
although nothing is expressed, to take due and proper care of a^est's 
baggage, and that neglecting to take due care of the outer door might 
be a breach of such duty, and that, so far, the direction was ri^t.. 
Erie, J., and Wightman, J., held that,^ unless the defendant herself 
was guilty of negligence, the act of the servant in leaving the door 
ajar was not one for which defendant was responsible, it not being a 
neglect of any public duty which was owing to plaintiff, and not being 
a breach of a contract between plaintiff and defendant, but merely 
negligence of the servant towards his mistress, and that, therefore, the 
direction was right. Coleridge, J., and Lord Campbell, C. J., held 
that the act of the servant was, under the circumstances, the act of 
the defendant, and that there was no distinction between the personal 
negligence of the defendant and that of her servant in her employ- 
ment, the defendant being equally answerable for both, and therefore 
they held that the direction was wrong. The Court being equally 
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divided, no neve trial was granted. Damey v. BichdifdiC^y 8 Q. B^ 
(EUis and B) 83. - 

MUNICIPAL COEPOEATION, 6 ^ 6 TT^. 4, c 76, «. 61— 
SlecHon qf councillor — Declaration. — At an election for two coun- 
cillors of a borough on the 1st of November, 1851, A., B., and C. 
were candidates. A. and B. had the greatest number of votes, and 
were returned as elected, but B. was disqualified, and the voters had 
notice of his disqualification. In July, 1852, judgment of ouster was 
signed in a ^uo warranto filed against B. On the 26th October, 1852, 
C-y by a notice, required the council to admit him as a councillor, and 
to acuninister to him the declaration required by the 5 & 6 Wm. 4, c. 
76, s. 50. On the 8th of November, 1852, C. made the declaration, 
and on the 9th of November voted at the election for mayor, when 
his vote was rejected: Held, that C. was elected on the 1st c^ No- 
vember, 1851, and ought to have been then returned ; and that, having 
made the declaration before the 9th of November, 1852, he was en- 
titled to vote at the election of mayor. Section 50 of the 5 & 6 Wm. 
4, c. 76, requiring persons elected councillors to make the declaration 
within five days after they have notice of their election, applies only 
to persons who are returned as elected, and the five days are to l>e 
computed from their notice of their return. The Queen v. Chaksy 23 
Law J., Q.B.133. 

MUNICIPAL COEPORATION, LIABILITY OF TO AC- 
TION.— Pt^^w Sealtk Act, 11 * 12 Ttct, e. GB'-Oom^Han Precedent. 
"By the 11 &12 Yict. c. 63, s. 12, the municipal cor^ration of a borough 
is ccmstituted a local board of health, and by section 85 power is given 
to such board to enter into contracts for works, with a proviso that, 
before contracting, an estimate be obtained from the surveyor of the 
board ; and by section 140 the expenses incurred by the board are to 
be borne and repaid out of rates authorized by the Act to be levied 
for that purpose : Held, that a municipal corporation may be sued on 
ecmtracts entered into in their character as a board of health ; and 
that the proviso in section 85 is only directory, and not a condition 
precedent to the right to contract, although its non-observance might 
affect the right of the board to levy a rate for the purpose of such 
contract. Nowell and another v. The Mayor, Aldermen, and Citizens 
of Worcester, 23 Law J., Exch. 139. 

NEQ-LIGENCE. — lAahiUty of one who undertakes an office gra- 
tuitously. — One who gratuitously accepts the office of steward of a 
horse-race is not responsible for a loss resulting to one who enters a 
horse for the race from his mere nonfeasance in omitting to appoint a 
judge : at all events, unless it appears that he has actually entered 
upon the duties of the office. Balfe v. West and another^ 13 C. B. 
Beports, 466. 

NUISANCE. — Ke&pmg and continuing — JRight of lessee, Ac. — 
Adjacent tenements, Sfc, — If the owner of land on which is a house 
construct on the other part of the land a sewer, and let the house, 
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tad dft^rwards, by reaaon of the oriffinal faulty oonsthiction of the 
sewer, and the continued user of it by the owner in such a faulty 
state, the house is injured, the owner is liable to his lessee for keeping 
ftnd continuing the sewer so constructed. AkUm v. Orantj 8 Q. B. 
(ElHs & B.) 128. 

OMISSION TO VOTE BT CHAIHMAN HAVING A 
SECOND OE CASTING VOTE AT A MEETING OF POOE- 
LAW GTJABDIANS.— iWa^. U ^ IB Vtet, c. 108, #. 19.— By an 
order of the Poor Law Commissioners, regulating the proceedings of 
guardians of the poor in the parish of M., the election of officers was 
to be by a majority of the guardians present at a meeting of the 
board. By stat. 12 & 13 Vict. c. 108, s. 19, in case of an equality of 
votes upon any question at a meeting of guardians of any union or 
parish, the cliairman has a " second or caertdng vote." At an election 
of clerk to the guardians of M., twenty-two guardians attended. On 
their assemblii^, the chairman said he should not vote for any can* 
didate, but merely preside at the meeting as chairman. He did so, 
and took the voteis, of which there were efeven for one candidate, and 
ten for another. The former was declared elected, and entered upon 
the office. On motion for a quo warranto : Held, that the chairman 
could not be considered as having for the purpose of the election with- 
drawn, and that such election was void, as not having been deter* 
mined by a majority of the guardians present. The Queen v. Ghifflthe^ 
17Q.B. 164. 

PATENT. — Specificationrr' Construefion as to the extent of the claim 
of invention. — A patentee describing his invention in the specification, 
is to be taken to claim, as part of his invention, all which ne describes 
as the means by which it is to be carried into effect, unless he clearly 
expresses a contrary intention. In an action by a patentee of cer^ 
tain improvements in machinery, and raising and unpellins^ water, 
issues were taken on the plaintiff being the first inventor, and on the 
novelty of the invention. The specification described a machine in 
which water was raised and impelled by the action of centrifugal 
force, through the revolution of a hollow wheel, revolving in manner 
therein described. The specification did not show clearly that the 
wheel was itself not claimed as part of the invention. On the trial 
it appeared that the raising of water by centriAigal force acting 
through the revolution of a hollow wheel was previously known; 
but there was evidence that the manner in which in the plaintiff's 
machine it revolved was new. The learned judge directed a verdict 
for the defendant on the two issues on the novelty : Held, that for 
the reason above stated, the direction was right, as the claim must be 
taken to include the wheel. Tetley v. Boston, 2 Q. B. (Ellis & B.) 956. 

PATENT, VALIDITY OF.— Prior user^Fuhlidty.—A patent 
was taken out in 1839 for an improved method of makm^ cast steel 
by fusing carburet manganese with ordinary steel or uon. The 
specification applied not only to the use of the carburet of manga- 
nese itself, but to the use of its constituent parts (oxide of manganese 
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and carbon) by introdudng them separately into the crucible, and 
fusing them with the iron. Several years befwe the patent was 
obtained, five or six firms were in the habit of mannfackiring sted 
by fusing it with oxide of manganese and carbon in the way described 
in the patent, and had used the steel so produced in the way of their 
trade^ and without concealment. Two only of these firms had kept 
the method a secret. In an action for infringing the patent, to which 
there was a plea denying the novelty of the invention, and denying 
that it had been publicly used and vended before the granting of thq 
patent : Held, that the above evidence supported the plea, and that 
the patent was invalid. Heathy adnmistratrix^ v. Smithy 23 Law J. 
Q. B. 166. 

PATENT FOB « IMPEOVBMBNTS IN THE MEANS OF, 
AND IN THE APPAEATU8 FOB^ BUILDING UNDER 
WATER." — Specificatian — Novelty of iwoewHon, — Case for the in- 
fringement of a patent for ^^ improvements in the means of, and in 
the apparatus for building, and working under water.'* Plea, '*that 
the invention was not an invention of a certain manner of new 
manufacture." The specification commenced by stating, that the 
invention related '^ to means and apparatus for working under water, 
in order to produce excavations and building foundraons of Hght-> 
houses," &c. It then described the invention, which consisted of an 
iron caissoon or cylinder, divided into several air-tight compartmentei 
or chambers, into which compressed air was forced. This caissoon 
being sunk in the water, workmen descended and excavated in the 
lowest chamber, until the caissoon sunk to a sufficiently solid bottom, 
when the chambers were successively filled with concrete, and thud 
the caissoon formed pajrt of the foundation of the building. The 
specification claimed '^ the mode of constructing the interior of a 
caissoon in such manner that the workpeople may be supplied wi€h 
compressed air, and be able to raise the materials excavated, and to 
make or construct foundations and buildings as above described." 
It appeared, from the evidence at the trial, that the construction of 
the caissoon and use of compressed air was not new, but the appa- 
ratus had never been applied to excavations under water, and the use 
of the caissoon, as part of the permanent structure, was noveL The 
judge told the jury, that if they believed the evidence, the invention 
was not an invention of any manner of new manufacture, and that 
they ought to find a verdict for the defendants. On a bill of excep- 
tions to this ruling : Held, that as the claim in the specification in- 
cluded the mode of constructing the interior of a caissoon in such 
manner that workmen may be supplied with compressed air, and as 
that part of the invention was not. new, the ruling of the learned 
judge was correct. Bush v. Fox and others, 9 Exch. 651, 

PATENT FOE MODE OF MANUPACTUBINa CANDLES 
WITH PLAITED yflCKB.-^ SpecifioaHon—Ihidenoe ofmfrm^ 
fnent.-^The plaintiff took out a patent for "improvements in the 
manufiioture of candles, and in apparatus for applying light." In 
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bis 8peeifioatioa he claimed^ first, the mode of manufaotimng^ candles 
by the applicfitioii of peculiarly formed plaited wicks ; secondly, the 
mode of maaufadnmng Gandlae by the application of two or more 
plaited wicks, so disposed that the ends always turned outwards ; 
and, iJiirdly the mode of applying lenses to liunps in order to con- 
cenlTate and conduct a portion or portions of the rays of light to a 
distance. .The plaintiff afterwards entered a disclaimer as to the 
first and third parts of his invention, and he sued the defendant for 
an infringement of the second part. At the trial the plaintiff pro- 
duced a candle purchased of the defendant, the wicks or which were 
so plaited that the ends always turned outwards : Held, that the 
. patent was not for the candle itself, but for the mode of manufac- 
turing it, and that the mere production of a candle made by the 
defendant, in which the wicks were bo plaited that the ends always 
fcumed outwards, was no evidence of an infringement of the plaintifTs 
patent. Palmer v. Wag^iaffand another ^ 9 mch. 494. 

PAFPBR LUNATIC. — 1. IdalnUty qf common fmd of tmion 
§mder stai. 12 ^ 13 Vict. e. 103, 8. 5y and 9 ^ 10 Vust, c. 66, «. 1 — 
QUber^B union. — Stat. 12 & 13 Yict. c. 103, s. 5, which provides that 
the costs incurred in the removal and maintenance of a lunatic 
pauper removed to any asylum, and who, if not a lunatic, would have 
neen exempt from removal under stat. 9 & 10 Yict. c. iiS, shall be 
Inime by the common fund of the union c(»nprising the parish 
wherein such lunatic was resident at the time of such removal, 
applies to a union formed under Gilbert's Act, 22 G^. 3, c. 83 (and 
see now stat. 16 & 17 Yict. c. 97, s. 102). Tha Queen v. The Inha- 
hiianUofPrieet Eultan, 17 Q. B. 59. 

2. Order qf jmtiees on owreeere to seize effects for repayment of 
esepenaes incurred in maintenaneef Sfe, — Moneys in nande oflunaiie's 
dMor, — Under stat. 3 & 4 Yict. c. 54, s. 2^ wmoh, for the repayment 
to parishes or counties of expenses incurred in the maintenance, &c, 
of criminal lunatics, enables justices to order the overseers of any 
parish, where money, goods, or chattels of the lunatic shall be, to 
seize the money or seize and sell the goods and chattels, justioes 
cannot authorize the overseers to levy a debt claimed as due to the 
lunatic, by ordering them to seize a sum of money in the possession 
of the alleged debtcnr. And on motion for a mandamus^ at the 
instance of such overseers, calling upon the alleged debtor to pay 
thmn such money, the prosecutors adducing evidence to show that 
such debt was due, and that the sum demanded was in the posses-"* 
sion of the ^eged debtor, the Court on cause shown refused a man- 
damus. The ^teen v. Longhorrf, 17 Q. B. 77. 

PLAINTS IN COUNTY COUET FOR ASSAULT AND 
FINE UNDEE THE 9 & 10 YICT. c. 95, s. 114.— CToww not exceed- 
ing BL — Cbrtiorari, — The plaintiff entered two plaints in a County 
iOourt, of which he was bailiff. By the particulars, in one plaint, he 
claimed 51, for an assault, and, by the particulars in theother, he claimed 
51 for a fine, in respect of the same assault upon him as bailiff. A 
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eertiaraH having issaed to remore these plaintSi on the ground that 
they consisted of a chum arising out or the same transaction^ and 
exceeding 5/., and which had been split into two : Held, that the 
latter plunt was only an informal mode of claiming the fine imposed 
by the 9 & 10 Y ict. c. 95, s. 114, for assaulting an officer in the execu- 
tion of his duty, and therefore the claim did not in £Eict exceed 5^., 
and consequenuy, that the eertiorari was improperly issued. Re Boae 
T. Qreen; Same y. Same, 9 Exch. 503. 

PLEADING. — 1. Declaration — Averment of performance of con- 
ditions precedent. — A declaration stated that the defendant had con- 
tracted to sell, and the plaintiff to purchase and accept from the 
defendant a large quantity of iron, &c., and '' the plaintiff avers per- 
formance of all conditions precedent, and that all things have been 
done and happened to entitle the plaintiff to have and receive the 
whole of the said quantity of iron,*' and that although the defendant 
had delivered a part of the said iron, and that although a reasonable 
time had elansed, and although the plaintiff was ready and wiUing . 
to accept and receive the residue of the iron, of which tne defendant 
had due notice, yet the defendant had not delivered the residue of 
the said iron, in pursuance of the said contract : Held, on demurrer, 
that the general allegation of performance, and of all things having 
happened to entitle the plamtiff to receive the whole of the iron, 
contained a sufficient statement that the plaintiff was ready and 
willing to pay for the rosidue of the iron on delivery. Bentley v. 
Dawes and another^ 9 Exch. 666. 

• 2. Evidence — NonrnegoticMe note-^Nbn fecit — Loss of note — 
Secondary evidence — Bejectvng part of plea — Amendment after trial, 
— ^In an action by the executor of the payee against the maker 4>f a 
non-negotiable note, the defendant pleaded non fecit. It appeared 
at the trial that the note was lost, and secondary evidence of its con* 
tents was received : Held, that even if the loss of a non-n^otiable 
note be a good defence in an action on it, that defence does not arise 
on a plea of non fecit. SemhlCj per Jervis, G. J., that even if specially 
pleaded, it would be no defence. Thero was a plea which stated that 
the note had been destroyed in consequence of an agreement between 
the testator and the defendant : Held, that this could not be treated 
meroly as a plea, stating the loss of the note by rojecting the rest 
of its allegai^ons. On application by the defendant, for leave to 
amend by pleading the loss of the note, the Court rotused to grant 
him leave, although (semhle) the Court may give leave to amend 
after trial. Chamley, eaecutor, v. Orundy, 23 Law J., C. B. 121. 

POOE.— 1. Stoit, 9 ^ 10 Vict c. 66 s. 1— Disruption of residence hy 
reeeiving parochial relief— Belief to mother for children, — ^Belief 
given to or on account of the children under sixteen of any widow, 
is by stat. 4 & 5 Wm. 4, c. 76, s. 56, to be considered as given to 
such widow. But it is nevertheless relief given to the children also, 
and the time during which they so receive relief must be excluded 
from a computation of the five years of residenqe necessary to make 
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t^m ijrF6i&0vable under stat. 9 & 10 Vict, c 66. 2%^ Qutem t. IU 
JkhMimnU qf ShmmgUm-^nm^Qrewt^, 17 Q. B. 48. 

2. 8tait. 9 ^ 10 Viet. c. 66, «. l-^Ditrupiion of reMenee-Se- 
waval under order qfjuHieee and immediate return. — Paupers who 
had resided in parish S. ever since 1885, were removed in 1845, 
under an order of justices unappealed affainst, to parish 0. Thejr 
were deliTered to the overseer of C. at his house in C, remained 
there a few hours, and then returned to 8. the same day, and slept 
there the same night, an agreement haying been made between the 
officers of the two parishes, that the paupers should continue to 
reside at S. and be relieved at the cost of G. They continued to 
reside at S. under this arrangement up to the passing of stat. 9 A 10 
Yiet. c. 66, after which an order ot justices was made for their 
removal fiom 8, to G. : Held, on i^peal against the order, that the 
paapers were not irremovable bv reason of a five years' unbroken 
residence in S. I%« Queen r. The Inkalntante of Oaideeote, 17 Q. B. 
52. 

3. Stai. 9 ^ 10 Viet. e. 66, e. 1—Diaruptum qf reeidenee^Con- 
tinuanee of wife and famUy in parieh efter hwiband kaa gone abroad. 
^— A married pauper and her cnildren were removed by an order of 
justices fipom the parish where she had resided as a married woman 
for ten years continuously. Two years before the order of removal, 
her husband had left her and gone to America. 8he had received 
letters from him since his departure, and was daily expecting at the 
time of hearing of the appeal, to receive a letter from him containing 
money to enable her and her children to join him. The sessions 
having quashed the order, and stated the above fiicts in a case for 
this court : Held, that there was a disruption of the husband's resi* 
dence, and that such disruption rendered the wife and children 
removable notwithstanding their unbroken personal residence in the 
respondent parish. The Queen v. The Inhabitants of LlaneUg^ 
Brecknockshtre, 17 Q. B. 40. 

4. Dieruption of reeidenee—Stat. 9 ^ 10 Vict. e. 66, 9. l—Wtfe 
left in pariah^ husband abroad.'— TaMper had lived Hve years in 4 
parish, not that of her settlement, when she became chargeable, and 
an order was made for her removaL At the commencement of the 
five years her husband resided with her in the parish, but he left her 
during the fiv:e years, and went to live in America, without animui 
revertendi. During the five years, and before the order of removal, 
be died : Held, that the pauper was not irremovable under stat. 9 A 
10 Vict. c. 66, s. 1, or 11 & 12 Vict. c. Ill, s> L 2»tf Queen v. The 
Inhabitants of Manchester, 17 Q. B. 46. . 

FOOB 'RA.TE.—JUaehineiyattaehed to freehold^ and increasing 
wdue. — The occupiers (not being owners) of premises were rated for 
them to the poor, as for ^ Ghemical works, binds, and buildings.** 
Part of the works consisted ot ^ chambers used for the majiu£acture 
cf sulphuric acid." The chambers were vessels of sheet lead, 
weighing each sevend tons, 18 feet high, 13 wide, and from 40 to 60 
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l6ng, the lower part forming a diBh 12 inohes deep in which the ftcii 
was deposited, the upjper shutting down upon the lower and receiving 
yapour. They stood in the open air ; each was surrounded by walls of 
•trbng masonry, forming an oblong, which was filled up with sand, and 
the chamber rested upon the sand, being also supp(»rted by, and riyetted 
to, a fnune of wood which ran round the tops of the walls. The 
Wooden frame was, in some instances, laid in mortar on the tops ef 
the walls, in others it merely rested upon them. At each- end of the 
chamber was a pipe to convey gases and vapoiurs in and out,- each pipe 
was fixed at its extremity into Duildings wnieh were part of the ne^ 
holdk Where the pipes entered and passed out d the chamber; the 
lead of the chamber was beaten round the pipe, and the insertioa 
was made vapour-tight by lating. Steam (nidcessary to the manu- 
facture) was conveyed into the chamber also by a pipe, which passed 
from the boiler and was rivetted to the wooden fiamework The 
boiler was affixed to the freehold, and the pipe to the boiler* Every 
pipe might be removed by takiog it to pieces, or by unlutening the 
rivets, without injury to the freehdd, and then the chamber' wouM 
test on the ground by its mere weight, and might, with sufficient 
force, be lifted from the soil without displacing any part of the free* 
hold. In a case stated for the opinion of this Court, the Seeeiona 
found that the chambers were attached to the freehold in manner 
before*mentioned, but not affixed thereto : Held, that assuming the 
diambers not to be so annexed as to form part of the freehold, yet beina^ 
Sxed machinery attached to buildings, and necessarily^ so attached 
for the purpose of being used, they were properly considered in the 
rate as mcreasing the rateable value of the buildmgs, and a rate eaU 
Gulated on such increased value was confirmed. 3^ Queen r. 
Saelam and Howmrtk, 17 Q. B. 220. 

POWER TO LEASE IN SETTLEMENT.— -Bi^A^ qf re-entry 
-^Assiffm — JSstoppel, — A lease granted under a power contained in a 
settlement recited the title of the lessor, and showed that he had 
only an equitable interest. A right of re-entry for a breach of the 
covenants HI the lease was reserved to the lessor and his assigns : 
Held, first, that the lessee was not estopped from disputing the title 
of the lessor so disclosed in the lease ; and secondly, that ** assigns** 
meant assigns of the settlor, and that, although the right of re-entry 
could not be well reserved to the lessor, yet that the owners of the 
reversion under the settlement, for the time being, were entitled to 
take advantage of it as ** assigns." Qreenavoay and another v. Hart 
mid others, 23 ImwJ. C. B. 115. 

PEACTICE.— 1. Changing the i>enue^Speeial order.^-A, judge 
)at chambers having made an order to change the venue from M]dd&> 
sex to London, upon an affidavit stating that the action was brought 
for alleged breach of dutv on the part of the defendant, as the 
plaintiff's agent in the sale of indigo, that the sale took place in 
London, that the cause of action, if any, arose there, and that, in the 
judgmOTit and belief of tiie deponent, the cause ought to be tried by 



• JQiy of mercbantB in London ; the Court refiiBod to diitarb it. 
JB^ Y. jPbrfttft iiiu^ oisoifJIar, 18 G. B. (Scott) 614. 
. 2. OummmgihB foeMti$ — i%i0e»a^ord<0r.---The Court indined to think 
that the affidavit in support of an anplication for a special order to 
riiange the yenue, since the new rule of Hilaiy Term, 1853, r. 18, 
sunt be founded upon an affidavit disdosiDg special drcumstancea. 
MamMimy. Skwp, 18 C.B. (Scott) 801. 

8. Ckmmon Law Proeedv/re Ad — Patmt — I^firUigemewt — Plea^ 
dudliowanee qf, — ^To an action for the infringement of a patent, the 
defendant pleaded {iiUer alia) that the patent was granted on the 
petiti(m of the plaintiff, and the report of the solicitor-general, con« 
Mmf in the phuntifrs representation that a paper writing deposited 
by him with the solicitor-general contained a true statement of the 
beads of the invention; that the plaintiff enrolled a specification, in 
which he claimed three distinct things, and fidselv described as part 
of the invention the third daim, whereas such third claim was not 
part of the invention in the petition, paper-writing, and letters-patent 
mentioned, and was not any part of the invention for which the 
letters-patent were granted. Aii application having been made under 
the 52nd section <x the Common JLaw Procedure Act to strike out 
' the plea : Held, that it was a plea containing matter of evidence, and 
calculated to embarrass the nur trial of tire action, and the Court 
ordered it to be struck out : the defendant to be at liberty to plead 
fum eonoesiU ; and that the phintiff did not specify the invention for 
which the kttenhpatent were obtained. Hancaeh v. Noyee^ 9 Ihich, 
888, 

4. Oomimtm Law Procedure Act — Flea§ founded on eame eMeei^^ 
MaUer qf drfenee-^JfMeation to Court to reeeind judge's order for 
ike aliowanee of severaS pleas — Plea amounting to traverse ofreaiUness 
and wUliuaness.'^An mplication may be made to the Court to re* 
ecind a judge's order allowing several pleas, replications, Ac,; on the 
ground that they are founded on the same ground of defence or 
answer, notwithstanding the 76th section of the Common Law Pro- 
cedure Act, which states that all objections to pleadings on the above 
ground shall be heard on the summons to plead several matters. To 
a declaration for the breach of an agreement by the defendant to pur* 
chase exclusively of the plaintiff, a patentee, all goods which the 
defendant should order for the purpose of working out the patent, a 
judge at Chambers having allowed the defendant to plead (inter alia) 
a traverse of the plaintiff^s readiness and willingness to deliver the 
goods, and also a plea ** that the goods which the plaintiff was so 
ready and willing to deliver were not fit and proper for working the 
patent." The Court set aside the latter plea, on the ground that the 
defence was open under the plea traversing the plaintiff's readiness 
imd willingness. Qriffith v. Selhy, 9 Exch. 893. 

5. Meaning of dags — Beg, Gen. Milarg Term^ 1863, r. 174. — A 
plaintiff issued a writ of summons specially endorsed, which was served 
on the 11th of Februarv. The 18th was the last day for appearance 
by defendant, and in defiiult of appearance judgment was signed : 
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field, that ^xecation might issue on the 27th Februaiy, although th» 
26tih was a Sunday, the I74th rule of the roles of Hilary Tetm, 18M, 
not being applicane to such a case. Bowberty v. Morgan, 28 Law J. 
Exch. 191. 

( 6. Security far cosU — Action in the name of hwhand and ¥nfe hg 
feme eotert — JSxectftrix tiffing apart fivm her htuhand» — An action was 
brought by an attorney employed by an executrix, who was a fenae 
covert, in the name of the husband and wife. The plaintiffs lived 
apart, and the husband deposed that the action was brought without 
bis authority, and that he was convinced that the wife would apply 
the debt, if recovered, to her own use ; but this was denied on the 

5)art. of the wUe. The Court' stayed the proceedings until security 
or costs, to the satisfaction of the master, should be given to the 
husband. Proctor and wife, executrix of C. B, Wthon, deceased, t. 
Brotherton, 9 Exch. 486. 

QFO WAERANTO. — 2>w<j^flm<w—(Swfo.— Where a person 
virrongfttUy elected to a coq)orate office has accepted it, so that the 
office is full, the Court will not, in making a rule absolute by his con* 
sent for a quo warrania, make it one of the terras that the relator should 
bear the expenses of the information and disclaimer, though the person 
in possession of the office does not defend it, and offers to undertake 
to disclaim if required The Queen v. ITartleg, 3 Q. B, (Ellis & ]$.) 
143. 

EAILWAT CLAUSES' CONSOLIDATION ACT, 8 A 9 Vict. 

c. 20, s. 87. — Meaning of term " telle.** — Bower of railway company 
to allow another company to use their hne on a graduated eetd/e of 
payment. — A hond fide agreement by deed was executed by the plain* 
tiffs and the defendants, two raSway companies. This deed recited 
that the plaintiffs' railways intersect a certain eoalfieM, and that the 
defendants' railway communicates with it near D., that certain 
agreements had been made between the two companies for working 
eaeh other's lines, and the defendants, bemg desirous to make other 
arrangements for the passage of their engines and waggons over the 
irailways of the plaintiffs, for the purpose of carrying coal, upon |>ay- 
ment of a graduated toll in proportion to the q;Uantity of coal carried, 
had applied to and requested the plaintiffs to enter into further 
arrangements ; but the plaintiffs, whose railways were larg^y used 
for the carriage of coal, which formed an inrportant branch of their 
revenues, being apprehensive that such airrangement might injuriously 
affect both their coal traffic and general traffic, had decUned to accem 
to such request, unless they should be guaranteed from any injuxT, 
present or future, thereupon ; and that the companies, being unable 
to determine upon any fixed rate of toll by which that result could 
be secured, had agreed to enter into the contract contained in the 
tleed, for the passage over the plaintiffs' railways of the engines and 
waggons of the defendants, for the purposes of coal traffic, on pay- 
ment of the fluctuating toll thereafter mentioned. The deed then 
provided; first, that the defendants might, for twenty-one years from- 
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tke Ist <tf Jnljy 1851, pass over the railways of the plaintiffs, and 
hare free use of their works and convemences, with engines and 
waggons, for the purpose of carrying coal ; seoondlr, that such 
passage should be had and made on pajrment of the tolls, and under 
■ach restrictions and conditions as were thereafter mentioned, that is 
to sa^, when the quantity of coal carried orer any part of the 
pkantifb' railways to the [defendants* railway, and thence to certaia 
epeeified places, should not amount to 125,000 tons in the period of 
tnx calenctar months, commencing upon the 1st day of July or 1st day 
tif January, and ending on the Slst day of December or the 80th day 
of June, during the said term of twenty-one years, then the defeno* 
ants would pay to the plaintiffs such toll for such passage, for such 
period of six calendar months, as would, with any clear profit whidi 
might be made by the plaintiffs before the same period, after payment 
of all annual and half-yearly charges for interest and outgoings, and 
all expenses of management or otherwise, be sufficient to enable the 
plaintiffs to pay such dividends as might become payable in respect 
of any guaranteed or preference^tock of the plaintiffii, alr^idy 
issued or hereafter to be issued, with the consent of the defendants, 
and also a clear net dividend at the rate of 3/. per cent, per annum, 
for such period of six calendar months^ upon the ordinary capital 
atock, for the time being, of the plaintiffs ; and when the quantity of 
cool, for any such period of six calendar months, should exceed 
125,000 tons and not 150,000 tons, such sum as would make up, in 
manner before mentioned, the demand upon the preference-stock, 
and 31. 5«. per cent, upon the ordinary stock ; and when the 
quantity of coal, daring the like period of six calendar months, should 
•exceed 150,000 tons and not 175,000 tons, such sum as woxdd make 
up, in like manner, the dividend upon the preference^tock and 
M. lOif. percent, upon the ordinary cftock, and so on progressively 
up to the cairiage of upwards of 400,000 tons, during any such 
period of six calendar months, in which case the defendimts were to 
my the plaintiffs such sum as, together with the dear profits made 
by the plaintiffs daring the same period, would pay the dividends upon 
the preference-stock and 6/. per cent, upon the ordinary stock. The 
cleed then wait on to provide with respect to the calculations of ti&e 
number (^ tons, &c., and that, if the payment iftade by the defend- 
^ants, for any period of six months, once made up 42. 10*. per 
-eent. upon the ordinary stock of the plaintiffs, it should never otlMer- 
wise recede : Held, on error, affirming the judgment of the Court 
below, that, iuran action upon this deed for tolls for the use of the 
plaintiffs' line, the contract was not objectionable as being ultra mres^ 
but that it was one which the companies were competent to enter 
.into and valid in law. The Great Northern Bailway Company v. 
The South Yorkshire Bailway and Biver Dun Compcmy^ 9 Exch. 642. 

EAILWAT COMPANIES.— 0<wwfrfM?^km of Agreement— Ex- 
tension of line. — ^By an agreement between the Manchester «id B<dton 
Sailway Company and. the Bury wA .Sossendaile Bailway Company 
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it was agreed, firrt, that the M, and B. Company would eoncttr, at 
the expense of the B. and B. Company, in obtaining an Act of Bar* 
liament in the ensuing session for a line of railway ^m the M. and 
B« Bailway to Bury and Bawtenstall ; secondly, that the B. and B. 
Company should have the use of the M. and B. Company's station at 
Balford, but not to impede the M. and B. Company s traffic, paying 
Sttdi charge for such requisite additional accommodation to the same, 
arising from the traffic of the B. and B. Company, as three indifferent 
persons to whom it should be referred in the usual way should deter« 
mine ; thirdly, that the traffic of the Manchester, Bury, and Bossen* 
dale Bailway Company, whether of passengei^s, merchandise, or coala 
(that is, traffic usmg both lines, or any portion thereof), between 
Balford and Bawtenstall, or any points intermediate to these, should 
be carried on, as it respects engine power, and carriag^s, derks, 
porters, and all other expenses (except the maintenance of the M« 
and B. Bailway), at the costs and chaise of the B. and B. Companjr^ 
who should pay to the M. and B. Company, for the use of their rail- 
way, and in respect of the traffic herein specified, a^pro raid proper^ 
tion, according to the distance passed over the two Imes respectively^ 
of all and sinyJar the gross rates, tolls, and proceeds arising fix)m tho 
oaid traffic. The agreement then set out the proportion. The B. 
and B* Company were incorporated first as the Manchester, Bury, and 
Bbssendale Bailway Company, and afterwards, their line being greatly 
extended, and other companies being amalgamated with them, they 
became the East Lancaslure Bailway Company, the defendants below. 
GRie M. and B. Company became the Lancashire and Yorkshire Bail* 
way, the plaintiffs below. After the defendants below had thus ex* 
tended their lines and changed their name, the plaintiffs below con- 
firmed the original agreement by a subsequent deed : Held, that the 
East Lancashu^ Bailway Company were not limited by the agreement 
in the use of the Lancashire and Yorkshire Bailway Company's line 
and stations, on the terms specified in the agreement to traffic begin- 
ning on some part of the B. and B. Company's original line on its way 
ta Manchester, and en£nff on some part of it on its way from Man- 
chester, but thai it extended to all traffic that passed over the original 
line from or to Manchester, whether its transit commenced or ended 
oa any part of the original line, or whether it came from or went to 
saj station upon any part of the new and extension lines. 2!b East 
Lancashire Mdlujoy Chmmtny v. The Lancashire and Yorkshire Bail' 
VJOjf Company, 23 Law J., Exch. 157. 

BAILWAY COMPANY.— 1. Contract-'mer of goods supplied. 
— ^A clerk in the office of the engineer to a railway company made a 
contract with the plaintiffs for the purchase of a number ot railway 
sleepers upon certain terms. The sleepers were taken by a carrier 
employed oy the company to the railway, and used upon the railway. 
There was a subsequent correspondence between the plaintiffs and 
another clerk of the company as tq the right of the company to a set-off, 
but their liability for the sleepers was not disputed ; Held, that there 
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WBB evUenoe to go to the jury that the dSreeton had eontncted hy 
parol to take the goods upon the terms of the dork's contrftct, and 
that the company were therefore liable under the provisions of the 
8 & 9 Yict. c. 16, s. 97. Pauling and another v. The London and 
^oHh'Wegtern Railway (hmpany. 

2. Obligation to make fence between railway and a highway — Lia» 
hilityfor defect offence, — The Bail way Clauses' Consolidation Act, 
8 & 9 Yict. c. 20, 8. 68, which requires a railway company to make 
sufficient fences ^* for separating the land taken for the use of the 
railway from the adjoining lands not t^en," imposes on the company 
the obligation of making a fence between the railway land and a 
public highway which runs alongside of it. The liability of the 
company imder this section is the same as it would have been at com- 
mon law, if they had been bound by prescription to repair the fence ; 
that isy that they are only bound to keep up the fence as agi^inst the 
cattle of owners or occupiers of adjoining lands. Therefore, though 
the owner of cattle lawfully passing or dnven along ^a h^hwaj^ m^y 
be considered as an occupier of it, and entitled to recover coQipensa- 
tion from a railway company whose land adjoins the highway,, if 
through a defect in the^ fence between the latter and the failroad^ 
occasioned by the negligence of the company's servants, his cattle 
^t on the line and are injured ; yet if, from the same cause, such aa 
injury happen to horses when straying on the highway, the com» 
pany are not liable, for the owner of cattle so straying is not in law 
an occupier of the highway, and consequently as agamst him there 
is no obligation to maintain the fence. The Manchester^ Sheffield^ 
and Lincolnshire Bailway Company j appellants ; Wallis and another ^ 
respondents {County Court Appeal)^ 23 Law J. C. B. 86. 

'RWrENJJK— Customs Acts-^Mtice of action -^JSridenee,— The 
8 & 9 Yict c.8^, s. 117 (Customs ConsoUdatioa Act), enacts, tlmt 
no writ shall be sued out against any officer of the customs, or 
a^nst any person acting under the direction of the CoBumsr 
sioners of her Majesty's customs, for anything done in the execu* 
tion of or by reason of his office, until a month's notice of action 
shall have been given, stating the cause of action, &c. The 
118th section enacts, that no pLuntifl^ in any case where an action 
ahall be grounded on any such act done by the defendant, shall be 
permitted to produce any evidence of the cause of such action, 
except such as shall be contained in the notice to be given as afore- 
said, or shall receive any verdict against such officer or person unless 
he shall prove on the tnal of such action that such notice was given ; 
and, in deliault of such proof, the defendant in such action shall 
receive a verdict with costs as hereinafter mentioned : Held, that 
upon the trial of an action against an officer of the customs, it is the 
duty of the judge, unless the &ct8 are admitted, to hear the evi- 
dence and decide whether the defendant did the act complained of 
lionestly believing that his duty called upon him to do it, in which 
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case the proTisioiui as to notice of action would be ^qprplicaiUe. 
Jmold s. Mamel, 23 Law J. Exch. 137. 

EIGHT OF BNTEY TO GET MINEEALS, WHEN BAEEED 
BY THE 3rd Wm. 4, c. 27, as. 2 & 3. — Fleadtn^. —^Where the 
owner of a fee-simple of a close, with minerals under it, conveys the 
BurfiMse, resernnff the minerals with the right of entry to get them ; 
and he afterward grants the minerals with such right, mere nonuser 
for more than forty years, no other person having worked or having 
been in possession of the minerals, is not sufficient, under the 
3 A 4 Wm. 4, c. 7, ss. 2 & 3, to bar the grantee*s right of entry to 
get the minerals. That statute does not apply to cases of want of 
actual possession by the plaintiff, but to those cases onl^ where he 
lias been out of it, and another party has been in possession for the 
prescribed time ; for there must be both absence of possession by 
the person who has the right, and actual possession by another, 
whetner adverse or not, to be protected, to bring the case within 
the statute. Declaration for breaking and entering the plaintiffs 
close, damaging the surface, and getting the plaintiff's minerals 
out of it. Flea, that, in 1725, E. P. was seised in fee, both of the 
close and minerals, and then conveyed the dose to one J. E., nnder 
whom the plaintiff claimed, excepting the minerals to himself, his 
heirs, and assigns, and reserving hberfy to enter and get them. That 
the plaintiff was entitled under J. E. to the close and surface, and 
that the defendants were seised or otherwise entitled under E. P. 
to the excepted minerals, concluding by justifying the trespasses in 
the exercise of the reserved liberty. Eeplication, that the entry made 
by the defendants on the surface and minerals was not within twenty 
years next after the time to make the same accrued to the defendants, 
or an^ one under whom they claimed ; and the replication, after 
negativing the disability of the defendant's infancy, oc. alleged that 
the right of entry was extinguished. Eejoinder, that at the time of 
the execution of the indenture of 1725, E. P. was in possession both 
of the surface and the mines, and that he and his assigns continued to 
be in possession of the coal and ironstone to the time of the trespass, 
and that neither E. P. nor the persons claiming under him ever were 
dispossessed or discontinued such possession. Surrejoinder, admit- 
ting E. P. to have been in possession, but denying that his assigns 
or the defendants ever were in the actual possession, nor ever 
acquired actual possession of the minerals. Eebutter, that neither J. R. 
nor any person under him nor any other person, at any time entered 
upon or had worked the minerals : Held, on demurrer to the rebutter, 
that the plea impliedly admitted such a possession by the plaintiff 
of the minerals as was sufficient to maintain trespass, and that the 
replication was a good answer to the plea, but that the rejoinder was 
ban, as not being a complete denifu that the right to enter had 
accrued more than twenty years before : Held also, that the rebutter 
was bad, although it would have been good if it had stated that 
J. E. nor any one claiming under him, nor the plaintiff, nor any other 
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person whafevei', entered upon or worited the said minerals, or otheiu 
wise acquired the possession thereof. Smith t. Llotfd and other$f 
4» Ezdu 562, 

SECXJUITT FOE COST&,—Flmnt^ in prison under tmUnde 
qf transportation, — ^A nlaintiff who is in prison under sentenee <if 
laflwisportation, is bouna to give security for costs. Barrett r. Fower^ 
9Exch. 338. . . 

SBTTLEMEN'T.— 4SP^^ aya»«*# order of justices, — A person 
not a party to a cause, served in due time with a stibptena duces t(h 
cum to produce a document at the trial of the cause^ without anV 
legal excuse disobeved it and did not produce the document : Held, 
ilmt secondary evidence of its contents was not admissible under 
such circumstances/ The Qtteen v. Ua^feathly, 2 Q. B. (Eilis & 
B.)940, 

SHIP AND SBIPTLNG.—Insurance^Oapture by pirates—Be- 
capture — Total loss — Notice of abandonment — Means qf obtaining 
possession by assured, — A vessel insured by a time policy was, during 
the risk, captured by pirates, and being shortly aitier recaptured by 
an English ship-of-war, was taken possession of by a prize crew, and 
sent to England for the purpose of being adjudicated upon in the 
Court of Admiralty. While on her return, and after the expiration 
of the. risk, she met with sea damage, and was taken into a port U> 
be repaired, where she was sold by the prize-master. Prom the time 
of the recapture to the sale, the ship was in the possession and under 
the control of the prize crew, and not of her own crew. On het 
arrival in England, proceedings were taken in the Admiralty Court 
without prejudice to the leg^ right of the parties, and possession 
was decreed to the owners. After the termination of the risk, but 
as soon as the assured received intelligence of the capture by the 
•pirates, they gave notice of abandonment ; Held, that under the 
above circumstances, the assured were entitled to recover as for a 
total loss. Dean and another v. JSomby^ 23 Law J. Q. B. 129. 

3. UnseavHtrikmess — Bight of seaman to maintain action for — 
7 4C 8 yiot. e. 112, ss. 18, 62 — Supph/ of medieines^Mtion^IUfU 
of — Breach of public duty — Special and private injury, — There is no 
implied oblication on the part of the owner of a ship towards a sea- 
man who had agreed to serve on board of her, that the ship ahaU hp 
in a fit fitate to perform the voyage, and in the absence of any 
express warranty to that effect, or any knowledge of the defect, or 
any personal blame on the part of the ship-owner, the seaman cannot 
maintain an action by reason of the ship becomi&g leaky, and of his 
being obliged to undergo extra labour. The 7 & 8 Yict. o. 112, s. 
18, requires that every ship navigating between the United King^ 
dom and any place oiit of the same, sh^ keep constantly on board a 
sufficient supply of medicines suitable to accideni» and disease^i 
arising on sea voyages, and in case any de&ult be made in keeping 
such medicines, the owner of a ship is made liable to a penalty, which, 
by section 62, is recoverable at the suit of any person, ana is ta be 
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applied in part to the informer, and the residue to the 8eamen*fii 
Hospital Society: Held, that the penalty was recoverable for a 
breach of the public duty, created by the statute, and that the pro- 
Tisiona of the statute did not interfere with the Common Law right 
of a seaman serving on board the vessel to maintain an action in 
.respect, of a specif dami^ resulting to him jErom the breach of the 
du^. Couch V. Steel, 28 Law J. Q. B. 121, 

SPECIAL JUEY.—CAaZZew^<?.— There is no right of peremptory 
ehallenge of special jurors summoned at the assizes under the pro- 
visions of the 16 & 16 Vict. c. 76, s. 108. Creed v. Fisher, 23 Law 
3. Exch. 148. 

STAMP. — Conveyance — Several grantors — Same subject matter — 
Construction — Ee-grant — JEncroachment^who entitled to, — ^Where by a 
deed reciting that several persons, parties of the first part, had 
encroached on a common, and enclosed land and built cottages, those 
parties jointly conveyed all their interest in the land and cottages to 
trustees for the commoners, reserving to themselves the right to 
occupy the premises respectively, for the lives of themselves and 
their wives, paying Is. a year to A. B., one of the trustees : Held, 
first, that one conveyance stamp was sufficient, there being a com- 
munity of the same subject matter as to all the parties of the first 
5 art. Secondly, that the proviso for the occupation by the grantors 
urine their own and their wives* lives was not a re-grant requiring a 
second stamp. One of the grantors, after the date of the conveyance, 
and while he was in the possession of part of the premises conveved, 
made fresh encroachments on the waste : Held, that it must be taken, 
in the absence of clear evidence to the contrary, that he took the 
land for the aggrandisement of the estate, and that it was part 
of the estate at the determination of the tenancy — confirmin|; 
Andrews v. Hailes. Doe d. Croft and (mother v. Tidburv, 28 Law J. 
C. B. 67. 

STAMPS.-^Mortgage-^Ad valoremr^lB Sf 14 Vict. e. 97— Cbtn* 
missioners* stamp und^ sect. 14 — Cross covenants — Action hg cove- 
nantees who have not executed — He-amendment at triaH—'dHscre- 
Hon ofjudge.-^K mortgage deed, b^ which the defendant covenanted 
to invest 1,8002. stock in the plamtiif 's name, was stamped, under the 
13 & 14 Yict. c. 97, with an ad valorem, stamp of 2/, 6«., and also 
with the commissioners' pink stamp, under the 14th section of the 
Act, denoting that the mil duty chargeable had been paid: Held, 
that though the amount secured might be uncertain, yet, as the stamp 
was sufficient for the 1,800Z., the mortgage was avaUable to that 
extent under the statute, and that the stamp under the 14th section 
was immaterial Per Cresswell, J. Under the 14th section the 
commissioners, by impressing the stamp therein provided, adjudicate 
that the proper stamp duty has been paid: Held, that though there 
were cross covenants in the mortgage deed, and the mortgagees did 
not execute, they might, nevertheless, bring their action against the 
mortgagor who did execute, distinguishing the case of a demise by 
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indenture, as in Swatmaoi v. Ambler. The judge at the trial allowed 
the declaai&tion to be amended by inserting a claim of interest ; and 
after an objection to the stamp, the plaintiff abandoned the claim of 
interest, and the judge gave leaye to alter the record again hj 
etriking.out the part inserted, to which the defendant object^* On 
a motion to restore the record to its condition as first amended 
without a£BldaTity the Court refused to interfere with the discretion of 
the judge. Morgan ▼. Pike^ 23 Law J., C. B. 64. 

STATUTE.— Cbfwfmcfwwi of— Local drainage Ad^BiHreaB fir 
rate— Occupier subsequent to default — Interest on rate. — ^A local 
drainage Act (9 & 10 Yict. c. 128) provided (s. 81), that the com- 
missioners should charge and assess certain lands, and the respectiye 
occupiers thereof with an acre taSL (s. 84), — ^that if the rates should not 
be paid within twentj-eight days after the time appointed for payment, 
every person failing to pay the same should also pay interest, which 
was to be recovered in the same manner as the rates (s. 85), — that 
the occupiers of the lands rated should pay the sums assessed, and 
retain the same out of their rents, providedl that no occupier should 
be compelled to pay more than the rent which should ^ from time to 
time become due " £rom him to his landlord (s. 89), — that if any 
person being the occupier of rated lands should refuse or neglect to 
pay the money so rated within thirty days, the commissioners should 
nave power to enter and levy the sum of money so rated, and all 
arrears thereof, bv distress, and sale of the goods of the person so 
neglecting or remsing to pay the same, — ^aud (s. 90) that if no 
sumcient distress should be foimd, the lands were to remain as 
security for the payment : The Court held, on looking at the scope 
of the statute, but not without doubt, — first, that an occupier, who 
came into occupation after the expiration of the thirty days from the 
time appointed for the payment of the rate, was liable to be distrained 
upon for the rate which his predecessor had failed to pay, there 
being a continuing of default. Secondly, that he was liable for the 
amount not only of rent abeady due by him to his landlord, but of 
the rents accrumg due. Thirdly, that he was not liable for interest 
from the date of his predecessor's default, but only firom the time 
when he himself came mto possession. Mattison v. Hart and another^ 
28 Law J. C. B. 108. 

STATUTE OF LIMITATIONS.— 9 Geo. 4, c, 11— Part pag^ 
ment hy hill — Acknowledgment, — "Where a bill of exchange is delivered 
by a debtor to his creditor in payment, on account of a larger sum 
then due, under such circumstances as to raise the implication of a 
promise to pay the remainder, it amounts to a payment within the 
meaning of the exception in the 9 Geo. 4, c. 14, s. 1, and answers the 
Statute of Limitations as from the time of such delivery, whether the 
bill be subsequently honoured or not. Ty/mey v. Dodwell, 23 Law J., 
Q. B. 137. 

STAYING PEOCEEDINGS IN ACTION BY EXECUTOE 
TILL FBOBATE. — Common Law Procedure Act—Pr<fert and oyer. 
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•^^ince tbe abolition of profit and oyer bj tfa^ Common Low Fhv- 
eedure Act, the Court maj, on proper cause being i^own, interfere, 
iinder its comm<»i law jurisdiction, in an action brought by a plaintiff 
as executor, to order a stay of proceedings till probate be taken ont^ 
and notice thereof given to the defendant. Webby executor j y. Mkinej 
28 Law J. C. B. 96. 

TOET AND CONTRACT.— JP'a&c representation ty mfe^-Ida- 
hility ofhusba/nd, — A feme covert is responsible for all torts committed 
by her during eorerfcure, and the husband must be joined as a defen- 
dant ; and consequently they are Habte for frauds committed bj 
ber, as for other personal wrongs; but when the firaud is directly 
connected with the contract with the wife, and is the means of efSect* 
ing it, and parcel of the same transaction, the wife cannot be respon-* 
Bible and the husband be sued for it together with the wife. And 
therefore an action will not lie against a husband and wife for a false 
and fraudulent representation b^ the wife to the plaintiff, that she 
was sole and unmarried at the time of her signing a promissory note 
as surety to him for a third person, whereby the plaintiff was induced 
to advance a sum of money to that person. The Liverpool Adelphi 
Loan Association v. Fairhwrst and mfe^ d Exch. 422. 

TETJSTEES OF EOAD.—Dea^A occasioned ly their neglect fd 
contract forrepairs — Indictment for manslaughter, — Trustees appointed 
under a Local Act for the purpose of repairing the roads in a district^ 
"With power to contract for executing such repairs, are not chargeable 
trith manslaughter if a person using one of such roads is accidentally 
killed in consequence of the road being out of repair through neglect 
of the trustees to contract for repairing it. The Queen v. Fococh and 
others, 17 Q. B. 34. 

VENDOE AND VMBiGBA^lSR, — Construction of contract — 
Principal and agent — Stoppage in transitu — Bankruptcy — Action hy 
assignees. — A. and Co., merchants at Londonderry, had instructed 
their correspondent S. A., a merchant in London, to purchase corn 
on their account. S. A. purchased a cargo of Indian corn, and sent 
a contract note to the vendors, E. and Co., which stated that the 
cargo was " sold by order and for account of E. and Co. to our prin* 
Mpals, shipped per Cleopatra, at the price of 24ts» 6d. per quarter.** 
The entry of the sale in the books of E. and Co. made S. A. " debtor 
to the cargo of Indian com ;" and they sent to 8. A., the charter- 
party, the bill of lading duly endorsed on invoice, and an order 
directing the captain to act upon the instructions of S. A. ; in thd 
invoice S. A. was made the purchaser of the cargo. On the dBy of 
the purchase S. A. wrote to A. and Co., advising them of " having 

Eurchased for your account the cargo, at 24*. 9<?.," and enclosing the 
ill of lading and other documents received from E. and Co., as also 
S. A.'s drafb for 1,525/. 168. Sd., at three months, 'and an invoice 
signed by 8. A., and stating that the cargo was " bought by order 
and for account and risk of A. and Co., at 24«. 9J. per quHrter." 
8. A. afbe^ards wrote, requesting the draft to be made payable at a 
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banker^Sy as it '' fuolitates our diacoimtiiig the bill." The draft y 
retumed to S. A. accepted. S. A», before the bill was due, became 
iMmkrupt) and B. A. ana Co. thereupon stopped the careo mi tranaitu^ 
not having received payment for it^ ** on account (as they stated) of 
the bankruptcy of the cargo buver." A. and Co. then wrote to 
!R. and Co. stating, that S. A., ''m>m whom we bought the cai^o," 
had informed them of its being stopped, and staling that they 
would then take up their acceptance upon the cargo being allowed 
to proceed. A. ana Co. afterwards paid to B. and Co. the amount 
of &e cargo {1,4/721. 8«.), as invoiced by S>. and Co. to S. A., upon 
being indemnified bv B. and Co. and the Cargo was allowed to pro- 
ceed as ordered by A. and Co. : Held, in an action by the assignees 
of S. A. to recover the amount of A. and Co.*s acceptance, that the 
documents in this case showed that S. A. was the purchaser of the 
com from B. and Co., and the seller of it to A. and Co., and not 
merely an agent, and therefore B. and Co. had not at the time the 
right of stoppage in transitu^ and that the assignees were entitled to 
recover in the action. JPennell and others v. Alexander and another^ 
23 Law J., Q. B. 171. 

VENDOB AND PUBCHASEB OP LANJy.-^Oonditiong of 
nale — Stipulation for trustees joining in conveya/nce — Exclusion of 
objection on ground of continttance of a life — Oljection to title within 
limited time, — By a marriage settlement, lands were conveyed to 
trustees to the use, after tne husband's death, of the wife Judith, 
during her life, and on trust, upon her death, to sell and stand pos- 
sessed of the purchase-money to be divided equally among the 
children of the marriage on their respectively attaining tweniy-one. 
There were children of Judith's marriage, il. and M. After the 
husband's death, Judith surviving him, and E. and M. having attained 
twenty-one and married, the trustees sold the lands. One of the 
condifions of sale recited so much of the settlement as is above 
stated, and that there were children as above, who had attained 
twenty-one, and it stipulated " that such chiWren or the assigns or 
trustees of such of them who have aliened or settled their estates 
and interests, shall, if required, join in the conveyance,*' " but no 
purchaser shall be at liberty to object to the title of the vendors on 
the ground that the sale is taking place in the lifetime of the said 
Judith. Notice of any objection by the purchaser to the vendors' 
title was to be ^ven before March 2nd. feefore the sale, E. and M. 
had settled theur respective shares in trust for themselves and their 
husbands during their respective Hves, remainder to their issue 
respectively, and both had children under age : Held, that as the 
children of E. and M. or the trustees on their behalf, could not, if 
reqmred, join in conveying to a purchaser, the vendors' trustees of 
Judith could not make a good title ; that tbe conditions of sale 
implied that afOod title could be so made, and that the purchaser 
"^a^ not precluded by the conditions of sale from taking this objec- 
tion« .Tba purchaser on receiving an abstract of title, gave notice to 
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the vendors by letter before March 2Dd, that he objected to the titled 
on the ground that a sale could not be made in Judith's lifetime, and 
he sent with the letter a conveyancer's opinion that a tiUe could not 
be made during Judith's life, because the trustees under the settle* 
ments of E. and M. could not join in a conveyance without breach 
of trust. No other statement of objection was made before March 
2nd: Held, that there was a good notice of the objection which 
ultimately prevailed within the time limited. Sir Oswald Mosley^ 
Sort., V. Side and Cope, 17 Q. B. 91. 

WILL. — Construction of words " accruing share and interest" — 
Testator devised his estate at S. to trustees in fee, upon trust for his 
daughter A. for life, for her separate use, and (Erected that at her 
death the trustees should stand seised of the said estate, and also 
** of all accruing share and interest to which his said daughter might 
become entitleS by survivorship under the trusts of his mR or other- 
wise," upon trust for the children of his said daughter, and the issue 
of such as should be dead, their heirs and assigns, as tenants in com- 
mon; but in default of issue of his said daughter, then for such 
persons as she should appoint ; and in default of appointment in trust 
for his son W. and daughter M., or such of them as should be then 
living, and the issue of such as should be then dead, their heirs and 
assigns for ever : such last-mentioned issue, nevertheless, to take only 
the share or shares which their deceased parents, if living, would 
respectively have taken. Subsequently, in the same will, the testator 
devised his estate, called the K. estate, to the same trustees in fee, 
upon trust for his daughter M. for life, for her separate use, and 
directed that at her death the said trustees should stand seised of 
the said B. estate, and also " of all accruing shares, &c. &c. to which 
his said daughter M. might become entitled," &c., upon trust for the 
children of his said daughter M. and the issue of such as should be 
dead, their heirs and assigns ; and in default of such issue, then for 
such persons as she should appoint ; and in default of appointment, 
in trust for his son W. and daughter M., or such of them as should be 
living, or the issue of such as should be dead, their heirs and assigns 
for ever ; such last-mentioned issue, nevertheless, to take only the 
share or shares which their deceased parents, if living, would 
respectively have taken : Held, that the words " accruing share and 
interest to which his said daughter A. might become entitled by 
survivorship under the will or otherwise," did not apply to the 
interest which A. might take in the R. estate in the event of her 
sister M. dying without issue, and without having exercised the 
power of appointment, although there was nothing else in the will to 
which the said words could apply, and that thereiore upon the death 
of M. without issue, without exercising her power of appointment, 
A. became entitled to a moiety of the B. estate in fee. Greenwood 
and others v. Sutcliffe and others, 23 Law J., G. B. 98. 

WITNESS.-— OwmwOTon to examme—1 Wm. 4i, e. 22— Judges of 
foreign courts — J^raotice as to taking evidence — Illegal evidence 
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tetwmei^Oosts. — ^A commission may issue under the 1 Wm. 4, c. 22, 
to the judges of a foreign court Tas individuals) to examine witnesses, 
although it appears that, accoraing to the foreign law, the mode of 
examination wul be conducted differentl^r from nie English practice, 
counsel not being allowed to put questions to the witnesses except 
through the judge, and although hearsay evidence is there receivable. 
If at the trial it should appear, either on the face of the deposition 
or bj extrinsic proof, that illegal evidence has been admitted, or 
proper questions refused to be put to the witnesses, the judge would 
have a discretion as to rejecting the whole or the illegal portion of 
the evidence. Where a former commission issued to an English 
commissioner had been abortive bj reason of the witness, in accord- 
ance with the foreign law, refusing to be examined except by a judge 
of the foreign court, the Court granted a fresh commission to the 
judges of that court, on payment of the costs of the former conmiis- 
sion. Lumley v. %^, 23 Law J., Q. B. 112. 

WEIT OF 'ES.TE^T.— Teste— Friarity of execution— Fraction 
of a day as between the Croum and the sulyject, — Held, in the Ex- 
chequer Chamber (affirming the judgment of the Court of Exchequer), 
that where an adjudication in bankruptcy and appointment of an 
official assi^ee take place at an earlier period of the same day on 
which a wnt of extent is issued against the bankrupt for a Crown 
debt, the title of the Crown will prevail. Edwards v. Beymam, 9 
Exch. 628. 
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COMPBISED IK 

! Law Journal (N. S.)» parts 5 and 6. 



APPEAL AGAINST TOOBrRATE.— Order for costs— Form of 
the order — Mode ofenforeiny, — ^The 17 Geo. 2, c. 38, s. 4, empowering 
the quarter sessions, upon an appeal against a poor-rate, to order 
costs to be paid to the party in whose &vour the appeal is decided, is 
not affected by the 12 & 13 Vict. c. 45, s. 6, and the 11 & 12 Vict. c. 
43, s. 27. An order, therefore, for the payment of the costs of such 
an appeal is valid, though it directs the costs to be made directly to 
the appellants, and may be removed into this Court, and enforced by 
a writ of execution under the 18th section of the 12 & 13 Vict. c. 45. 
The 11 & 12 Vict. c. 43, s. 27, relates only to appeals against 
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inxmmkrj convictions and orders of jiistioes mentioned in 'the Act. 
The Queen r. Huntley, 23 Law J., M. C. 106. 

CONSPIEACY. — False representation to induce a party io forego 
a claim. — An indictment alleged that 8. sold B. a mare for 39^. ; that, 
while the price was unpaid, B. and d conspired, by fabe and fraudu- 
lent representations made to S.,that the mare was unsound, and that 
B. had sold her for 272. to induce S. to accept 272. instead of tite 
agreed-on price of 39Z., and thereby to defraud S. of 121. : Held, that 
the indictment was good, and that, being supported by proof of the 
facts alleged, it warranted a conviction. The Queen v. Carlisle and 
Broum^ 23 Law J., M. C. 109. 

EMBEZZLEMENT. — Servant imna his master*s mill for his own 
benefit — Beceiving money on account of his master. — ^The prisoner, the 
miller of the mul in a county gaol, was appointed by the county 
magistrates, at a weekly salary, which was paid him by the governor 
of the gaol out of the county rates, who received the money for that 
purpose from the county treasurer. It was the duty of the miller to 
direct persons bringing grain to be ground to obtain from the ported 
a ticket specifying the quantity of the grain, and the ticket was thfe 
miller's order for receiving the grain. He was to receive the graiii 
with the ticket, to grind the grain, to take the money for the grinding, 
and to account for it to the governor, who had to account to the trea- 
siffcr. The miller had no right to grind any grain at the mill for hfe 
own benefit. The prisoner ground some grain for certain persons who 
never obtained a ticket, and who were not directed by the prisoner to 
get one, and he applied the money paid for the grinding to his own 
use : Held, that the prisoner could not be convicted of embezzlement, 
as the conclusion to be drawn from the facts was, that he had made 
an improper use of the mill by grinding the com for his own benefit, 
and consequently that he did not receive the money on account of 
his masters, whoever they might be. Qmere, who were his masters ? 
The Queen v. Harris, 23 Law J., M. C. 110. 

EEIENDLT SOCIETY.— 10 Geo. 4, c. 56, s. 27—4 ^ 5 Wm. 
4, c. 40, s. 7 — Reference to arbitrators — Appovntment of new arbi- 
trators — Jurisdiction of justices — Award — Compliance with applicch 
tionfor reference. The 10 Geo. 4, c. 56, s. 27, provides, that if the 
rules of a friendly society provide for a reference of disputes between 
the society and its members to arbitration, certain arbitrators shall 
be appointed at the first meeting of the society, of whom not less 
than three shall be chosen by ballot, in the mode specified by the 
rules, to decide the dispute, and their award shall be final and con- 
clusive; and in case of the death or the refusal or neglect to act of 
any or all of the said arbitrators, it shall be lawful for the said society, 
and thev are thereby required at their next meeting, to elect one or 
more aroitrators to act in the place of the arbitrators so dying or 
neglecting, &c., to act. The 4 & 5 Wm. 4, c. 40, s« 7, enacts, that where 
the rules of any friendly society provide that disputes shall b^ decided 
by 4irbitration, it shall be lawful for two justice to hear and deter- 
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mine the matter in dispute, in case an application sbaH have beeu 
made to the society for the purpose of having anj dispute settled 
\}j arhitrators, and such application has not been compued with for 
forty days, or the arbitrators have neelected to make an award. That 
rules of a society established under the 10 Geo. 4, c. 56, provided for 
a reference of disputes to arbitrators, nine of whom were duly 
appointed at the first meeting of the society; and by the rules, 
five of them, whose names were to be drawn by the complaining 
party, were to be arbitrators to decide the dispute. In Apnl, 1852, 
1). was expelled by the society. In June, 1852, the society hand fide. 
believing that some of the arbitrators were dead, and that others haa 
left the neighbourhood and were incapable of acting, at a meeting 
duly called for the purpose, appointed nine new arbitrators in place 
of those originally appointed. In September, 1852, D. applied to 
have the question of his expulsion referred to arbitration. At a 
meeting held in October, 1852, in compliance with his application, 
six of the nine n^w arbitrators were present, and D. refused to draw 
out five names as required by the rules, but proposed to refer tho 
dispute to five of the six arbitrators nresent. This was assented to, 
and an award made by the five oonnrming the expulsion. On the 
18th of January, 1858, D. made a second application for a reference 
of the same dispute, to which the society agreed ; and at the meeting 
jheld for that purpose on the 25th of February, 1853, when the names 
of the nine arbitrators had been placed in a box for the purpose of 
p. drawing oyt five of them, D. refused to do so, and went away, 
and consequently no arbitrators were ever appointed. In Marcu, 
1853, D. obtained a summons imder the 4 & 5 Wm. 4, c. 40, s. 7, 
calling upon the president of the society to appear before justices, 
for the purpose of having the dispute decided, the society having 
refused to comply with the application for a reference. The president 
c^peared, and objected to the jurisdiction of the justices, on the 
ground of the prior award and proceedings. D. then contended that 
the existing arbitrators had not been legally appointed, and, there- 
fore, that the justices had jurisdiction to decide the dispute. The 
justices decided that they had jurisdiction; and after hearing the 
evidence of P., made an order for the reinstatement of D. as a mem- 
ber of the society : Held, that the justices had no jurisdiction to 
make such an order, and that the 10 Geo. 4, c. 56, s. 27, had been 
substantially complied with in the appointment in the second set of 
lurbitrators, who had authority to decide the dispute, and that their 
ftward of October, 1852, was, as against D., conclusive. Ths Queen 
y. Mvarui, 28 Law J., M. C. 100. 

POOE-RATE. — 1. Railway — Bateahle value — Bent paid how far a 
criterion — Increased value of occupation hy reason of profits produced 
out of the parish — Contrihutvve value, — The Beading, Guildford, and 
Beigate Railway Company constructed a railway joining the main 
line of the South-Eastem Eailway at Eeigate. Under powers 
i^ their Act of Incorporation, the E., G., and E. Company leased 
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their line for 1,000 years, at a yearly rent of 41,0007. to the Souths 
Eastern Company, who thenceforth became the sole occupiers of and 
carriers on the line. The S>., G., and Sr. Company was afterwards 
amalgamated with the South-Bwtem Company, who were bound by 
the Act of Amalgamation to pay to the snareholders of the K., G.^ 
and S>. Company annuities eqimL to the rent of 41,000Z. The B., G., 
and Si. line brought a great deal of additional traffic to the main line 
of the South-Eastem Bailway, and that company thus derived benefit 
from the S.., G., and B. line as a feeder to tneir main line in respect 
of traffic conveyed on that line. The B., G., imd B. line, if in the 
market, might be an object of competition, in consequence of the 
rivalry existing between the South-Eastem and other companies, 
the traffic on whose lines would be increased by the possession and 
control of it. The annual gross earnings on the B., G., and B. line, 
less the proper deductions, fell short of 41,0001. The South-Eastem 
Company being rated as occupiers of so much of the B., G., and B. 
line as passed through the parish of Doridng, upon a valuation 
founded upon the said rent of 41,000Z., appealed against the rate, and 
upon a case stated for the opinion of this Court, it was held, first 
(per iotam curiam), that the rent of 41,000Z., although it was evi- 
dence of the rent at which the B., G., and B. line might reasonably 
be expected to let to a tenant from year to year, could not be tak^i 
as the conclusive or sole criterion of the rateable value, and that 
the assessment could not therefore be supported. Secondly, per 
Lord Campbell, C.J., Coleridge, J., and Crompton, J. dmenttente 
Erie, J., thait the South-Eastem Company were properly assessable 
in respect not only of the net profits derived from the traffic passing 
through D., but also in respect of the rent paid and the value of thd 
B., G., and B. line to them as an integral part of their railway and 
as increasing the traffic on their main line. The South-Eastem Sail- 
way Company, appellants ; avid the Churchwardens and Overseers of 
Dorking, re^ondents, 23 Law J., M. C. 84. 

2. Bateability of prison residences of officers — Public purposes — 
Excess over necessary accommodation — Residence out of the prison 
walls — JBbrm cultivated by convicts, — ^Land and buildings in Dartmoor 
were rented of the Government aaid the Duchy of Cornwall by the 
directors of convict prisons, and were used for the purpose of a 
convict establishment, and of reclaiming and cultivating the land by 
the labour of the prisoners. The produce of the land was consumed 
in the establishment or sold, the proceeds of the sale bein^ applied 
entirely in reduction of the convict estimates. A house within the 
precincts of the prison, with a small garden, was assigned as quarters 
to the governor of the prison, together with a coach-house and 
stabling. There were also quarters occupied hj the deputy-governor 
and other officers of the pnson, within the prison walls. All these 
quarters were occupied rent free. At a distance from the prison, and 
not connected with it by a boundary wall or otherwise, were houses 
and cottages, assigned to and occupied by others of the prison officers^ 
some of whom paid rent for them, and others received less wagea in 
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proportion to tlie ralae of the premises occupied by them. All sums 
received for rent were applied in reduction of the prison expenditure. 
No more rooms were occupied by the governor, aeputy-govemor, or 
any of the other o£Soers (either within or without the prison walb). 
than were necessary for the proper discharge of their duties, and for 
the adequate accommodation of the families of such of them as were 
married. But the coach-house and stabling of the ffovemor were 
jPLot necessary to enable him properly to discharge his outies. A part 
of the buildmg in the prison was occupied as a canteen for the sale 
of beer to the prison officers, no profit being derived therefrom bevond 
what was sufficient to pay the wages of the man who supplied the 
beer. Part of the buildings outside the prison walls was occupied by 
» grocer, who carried on his business there, supplying goods to tlie 
residents in the establishment and others. There was a farm at the 
distance of half a mile from the prison, in the cultivation of which 
the convicts of the establishment were employed, and its proceeds 
were wholly applied for the benefit of the establishment: Held, that 
the prison itself was not rateable ; that the canteen and grocer's shop 
were rateable ; that the quarters occupied by the governor and other 
officers within the pfrison, in discharge of their duties, were not rate- 
able ; that the coach-house and stables of the governor were rateable ; 
that the farm was profitably occupied, and was rateable : Held» also 
{duMentienUy Gd.eridge, J.), thiUi the residences occupied by the 
officers of the prison outside the prison waUs were rateable. Oambier 
T. 2%« Overseers of Lydford, 23 Law J., M. C. 69. 

3; JUfteahle value — Frojita of -^Occupation or collateral auarantie 
— Railway — Agreemewt to make up dividend, — The Newmarket Eail- 
way Company being empowered by their Act to make a branch line 
of railway joiniug that of the Eastern Counties Sailway Company, an 
agreement was entered into between the two companies (which was 
afterwards confirmed by Act of Parliament) whereby, in consideration 
of the benefit likely to accrue to the Eastern Counties Company from 
the making of such branch, and the working of it in connection with 
their railway, the Eastern Counties Company agreed that, whenever 
the net earnings of the Newmarket Sail way Company, afi;er payment 
of working expenses and other charges, «Sbc., should not be sufficient 
to pay a £vidend of 3^. per cent, on their share capital, the Eastern 
.Counties Company would pay to the Newmarket Company such sum 
as would be sufficient to make up ttt^ said dividend to the rate of Bl, 
per cent., provided that the sum payable in any one year should not 
exceed 6,000Z. The net earnings of the Newmarket Bailway Com- 
pany not beinff sufficient to pay the said dividend of 3Z. per cent, in 
the year preceding that in which they were rated, the Eastern Counties 
Company, in pursuance of their agreement, paid to them 3,705/., to 
make up the dividend to the said rate : Held (per Coleridge, J., and 
Erie, J., dissentiente, Lord Campbell, C. J.), that in rating the New- 
market Sailway Company to the relief of the poor, the sum of 3,705/. 
ought not to be taken into consideration as increasing the rateable 
value, as it was not an earning of the branch, nor money paid by way 
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of rent for the use of the branch, or springing fjKHn the profits of the 
occupation, but a pajment arising from a collateral contract of 
guarantie, in case the profits of the occupation should fall short of » 
certain amount. 2^ Neurmarket Btnlway Chmpany, appelkmfs; 
and The Churchaoardem and Overseers qf the Poor of the ^parish of 
St. AndreW'the-less, Cambridge, respondents, 23 Law J., M. C. 76. 

4. Sussell institution — Purposes of ** science, literature, or the fine 
arts** — Beading-room for newspapers, periodicals, Sfc, — Annual volun-^ 
iarg contributions, — The Russell Iiistitution comprises a library, 
theatre or lecture-room, and a news-room, and was founded in 1808 
for the purposes of, first, the formation of a library consisting of the 
most useful works in ancient and modern literature ; secondly, the 
establishment of a reading-room provided with the best foreign and 
JSnglish journals and other periodical publications; thirdly, fo^ 
lectures on literary and scientific subjects. The funds for purchasing 
the building and supporting the institution were raised m the first 
insttince by transferable shares. Persons might become ' annual 
subscribers to the institution, and be entitled to the privileges of 
proprietors. There were about 400 shareholders and subscribers, 
ftnd!^the privileges of the institution, except as to admission to thcf 
lectures, were confined to them. The library contained about 18,000 
Volumes, and the principal reviews, magazines, daily and weekly 
papers, ftnd other periomcals, and directories and other books of 
teierence, and the mining and railway journals, and railway time* 
tables. Some of the newspapers taken in were filed, and the rest 
sold for the benefit of the institution. The lectures on subjects 
tonnected with science, literature, and the arts, the public were 
invited to attend upon payment of an admission fee. The whole 
income of the institution, derived in part from the rent of baths; 
wine cellars, and annual subscriptions, was applied in defraying th^ 
expenses of the institution, and a rule of the institution provided 
that no dividend, gift, division, or bonus in money or otberwis^, 
could be made to or between the members : Held, that the institution 
cotdd not be considered as " a society instituted for the purposes of 
science, literature, or the fine arts exclusively," and was therefore, 
liable to parochial rates. Qu{Bre, Whether it could be considered ad 
"a sociefy supported in part by annual voluntary contributions'* 
Within the meaning of 6 & 7 Vict. c. 36, s. 1. The Governors of the 
Sussell Institution, appellants, and the Vestrymen of the joint parishes 
of 8t, aies-in-the-Melds, and St, George, JSloomsburg, respondents^ 
23 Law J., M. C. 65. 
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EQUITY. 



GompTiBing the Cased (not preTionBly inserted) contained in the 
following Beports :- 

23 Law tTonrnal (N. S.), parts 4,, 6, 

and 6. 
16 Beavan, parts 2 and 3. 



1 Kay, parts 5 and 6. 

2 Drewry, part 2. 



ABSOLUTE INTEEEST. -- W^e to receive rente, ieeues, and 
prqfite. — ^A testator gave the residue of his estate to trustees upon 
trust to permit his wife to receive the rents, issues, and profits, and 
carry on his trade for her own benefit, and to enable her to bring up, 
maintain, and educate his children, durante viduitate : Held, that tbs 
wife was absolutely entitled to the business. Jimee v. Cfreatwoodf 
16 Beav. 527. 

ACCOUNT.— JiytMi<?fkm—Jif>Wi^jww«i# of patent— Belay.— The 
right to a decree in equity for an account of the profits made by the 
manufacture and use of articles in infringement of a patent, is inci- 
dent to the right to an injunction to restrain future mfiingements ; 
and where no case is made for the injunction, the account vnll not be 
decreed. The owners of a patent for a peculiar mode of mannfac- 
turing iron wheels for railway carriages, having discovered that sevend 
railway companies ware violating their patent, brought an action for 
damages against one of such companies only, but did not in any way 
give notice to the other companies to discontinue their infringements 
of the plaintiffs' right. In the action the validity of the patent was 
disputed, and it was not decided until three years after the patent 
had expired, when a verdict was ^ven for the plaintiffs, with large 
damages. Thereupon the plaintiffs filed a bill for an account of 
profits, and an injunction against another of the companies who had 
infringed their patent, complaining of acts* done nine years before: 
Held, that the delay was not excused by the pendency of the action, 
1>ut was fatal to the plaintiffs' case. Smith v. The London and Sguth" 
Weetem Bailway Company , 1 Kay, 408. 

ADMINISTEATION SUIT. — Dfendants' coete in Judges' 
chambers.^— In a suit for the administration of the estate of a tes- 
tator, A. brought in a claim upon the estate before the chief clerk. 
The claim was resisted by the executors, and disallowed : Held, that 
the costs of the executors incurred in resisting the claim were pay- 
able by A. Match v. Searles, 23 Law J. Chan. 467. 

ALLOWANCE OP INCOME PENDENTE LITE.— Prac^«?«. 
— A testator gave the interest of his residue to W. and his wife, 
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with remainder to the testator's grandchildren. W. died twenty- 
nine yeans after the testator, and his wife applied for the income. 
The Court being unable to decide on her right, m consequence of the 
absence of some parties, allowed her in the meanwhile to receiye a 
portion of the income, on her undertaking to refund if necessary. 
Mofat V. Bume, 16 Beav. 298. 

ALLOWANCE PENDENTE JJTE.—SM, 16 ^ 16 Viet. e. 86, 
«. 57 — Admission of assets, — ^An .allowance of income pendente lUe^ 
under the 15 & 16 Yict. c. 86, s. 57, will only be made upon the 
admission by the executors of assets. Knight v. £ntght, 16 Beav. 358. 

ANNUITY.— 1. JrrearsStaiute of lAmUoHons, Z Sf 4^ Wm. 4, 
e, 27. — If a trust is existing, and an estate is to be administered in 
this court, a claim against that estate will not be barred by the 
Statute of Limitations, especially if litigation in other courts has 
prevented the effectual prosecution of the daim. A testatrix* in 
execution of a power in her marriage-settlem^it, directed the trustees 
of her will to raise lOCM. a year out of the income, and pay it to B. P. 
for life, and to pay the residue to F. C. for life. The mcome was 
insufficient to pay the whole annuity : HeM, that the arrears were a 
charge upon the income and corptte of the settled estate, and that 
the administratrix was entitled to payment. JPla^air v. Coopery 
23 Law J., Chan. 841. 

2. Arrears — Successive estates — JBayment. — ^An annuity was charged 
up<»i an estate which was subject to successive interests. Arrears 
haviDig accrued in consequence of a deficient fund : Held, that the 
arrears were not a primary charge on the interest of the tenant for 
life, but that they formed a charge on the estate, the interest of which 
alone must be kept down by the tenant for Hfe. Flaijfavr y. Cooper^ 
and Prince y. Cooper, 28 Law J., Chan. 343. 

8. lafe of two persons, — ^A testator directed an annuity to be pur- 
chased for the life of his two sisters, to be equally diviaed between 
them : Held, that the annuity was only to continue during the joint 
lives of the two sisters. Grant v. Wmbolty 23 Law J., Chan. 282. 

APPEARANCE. — Supplemental order, — Parties against whom a 
supplemental order had been made, under the 15 & 16 Yict. c. 86, s. 
52, not having entered th&ir appearance, liberty was given to the plain- 
tiff to enter an appearance for them. Cross v. ThomaSy 16 Beavan, 



, APPOETIONMENT OP INCOME.— JCm^^ o/hospital—Main- 
tenanee. — The income of a fund belonging to a charitable corporation, 
liaving for its object the support, relief, and maintenance of a master, 
five poor persons, held apportionable between the new and the repre- 
sentatives of deceased masters, though not within the apportionment 
(Acts 11 Geo. 2, c. 19, and 4 & 5 Wm. 4, c. 22). The costs of an 
aj^plication, by a new master of a hospital, for payment of the income 
of a fond in Court, held payable out of the income. Attorney- General 
V. Smithies, 16 Beavan, 385. 
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ABSEABS OF INTEREST.— 2Wkm^/or life and remainderman 
— Sepairs, — Where a first tenant for life of an estate subject to a 
mortgage allowed the interest to fall into arrear, the second tenant 
for life was held not liable to disharge the arrears out of his income, 
but thej were directed to be raised out of the inheritance. A second 
tenant for life having expended monej in repairs which should 
have been executed bv the first tenant for life, was held not entitled 
to have them charged upon the inheritance, there being no case of 
wilful waste as against the first tenant for life. Shars£no y. CHhbe^ 
28 Law J. Chan. 451. 

ATTOENEY-GENEEAL.— ITm oowtfr (Wtfr ckarityinformatioM—' 
Melator — Charity — Co9t9. — ^A special petition having been presented 
bjT relators in the name of the Attorney-General, the Court fijiat 
directed the Attomey-Gtoneral to be servedy.and, at tiie hearing, of^ 
dered the petition to stand over, with a request to the Attomef ^ 
General to certify the course he thought it desirable to adopt on the 
petition. The relators appealed when the Attorney-G^nend asked 
that the petition might be dismissed, which was done accordingly by 
the Lord Chancellor, with costs, notwithstandingthe opposition of the 
relators. Aitomey*€hnerai v. WyggwUnCe Ma^taty 16 Beavan^ 
818. 

BANKETTPTCY. — Marriage settlement — Trustees — Income— 
Application of. — Under a marriage settlement trustees were, after the 
bmkruptcy of the husband and the death of the wife, to pay the in- 
come '* in such manner, for the maintenance and support, or other- 
wise, for the benefit of the husband and the issue, as they might 
think proper : Held, that th^ discretionary power of the trustees, as 
to the application of the income, was not taken away by the bank- 
ruptcy, so as to entitle the objects to take equally; An inquiry was 
directed as to what had been properly applied for the maintenance of 
the issue, and the assignees were declared entitled to the surplus. 
WallaeeY. Anderson, 16 Beav. 683. 

BAEON AND FEME. — Idfe interest of toife^Particuldr assignee 
for value — Maintenance — Marshalling, — A married woman whose 
hnsband doei^ not maintain her, is not entitled as against the par- 
ticular assignee of the husband, for value to maintenance out of the 
income of real and personal estate to which the wife is entitled in 
equity for life. Distinction between the cases where the wife takes 
an absolute interest in the estate or fund, and where she takes only 
for'hfe. A married woman being entitled to a freehc^d and a copy- 
hold estate for Hfe, the husband and wife join in assigning both 
estates to A., as a security for money advanced to the husband, and 
afterwards join in assigning the freehold estate to B., for the like 
purpose : Held, that, as agamst the wife, B. was entitled to have A.'s 
charge satisfied out of the copyhold estate, as far as it would extend. 
"Whether the wife could be regarded as a surety only in respect of 
her husband's debts, qucore, ^JKddy, Idster, ; Bassil v. Lister^ 28 Law 
J., Chan. 249. 
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CHAEITY.— 1. Juriadictian.—A gift, by way of trust, to build 
s bridge, makes both principal and accumulations applicable to the 
purpose contemplated. The Courts of Scotland must aetermine bow 
a legacy given to erect a bridge there shall be laid out. Forbes y. 
Ibrhes, 23 Law J., Chan. 422. 

2. Lease-^Breaeh of trust — Purchaser for valuable considerationj 
without notice — Notice, — A husbandrj*lease of charitj-propertjr for 
ninety-nine years, at a fixed rent, cannot stand. In tbe case of a 
charity«lease, the burden of proof of its fairness lies on the lessee^ 
A lessee taking a lease of property belonging to a charity, but with* 
out notice of that fiact, may protect himself as a purchaser for valu- 
able consideration. Semble, a lessee of charity-property held to hare 
constructive notice that it was trust-property, the circumstances 
rendering it incumbent on her to inquire as to the lessor's title, 
Mtomey-Qeneral v. Hall, 16 Beav. 388. 

CHILDEEN.— JFiZ^-1 Vict. c. 26, *. 33.— Devise and bequest 
to all the testator's children living at his decease (without namii]^ 
|;hem). A subsequent codicil conhrmed the gift, as mentioned in his 
will, ''to his surviving children," naming them all. One died in the 
testator's lifetime, leaving children who survived the testator: Held, 
that the survivorship had relation to the testator's death, and not to 
the date of the will, and that the representatives of the deceased 
child took nothing under the 1 Vict. c. 26, s. 38. FuUford y. JMU 
ford, 16 Beav. 666. 

COMPANY.— 1. Winding-up Acts, 1848 and VMQ^Jlleged eon^ 
iribuionf — Witness's costs. — Where an aUeged contributoi^, whose 
name is not finally settled on the list of eontributories of a jouit-stoek 
eompany ordered to be wound-up, is summoned to attend before tbe 
Master, under the 6l!th section of the Act of 1848 (11 & 12 Yict. 
c. 46), semble (per Lord Justice Turner), that he is entitled to have 
his tekvelling expenses' tendered to him at the time of the service of 
the summons. Ex parte Mercer, re The Northern and Souihem 
Connecting Mailway Company, 23 Law J., Chan. 246. 
. 2. Winding-up Aets — 6olieitar*s hill — Allowance as claim or debt 
—A company was completely registered. On a proceeding under 
the Windin|;-u^ Acts, the solicitor who had been employed in its for* 
mation earned in brfore the Master his bill for the whole expenses 
incurred, both those preliminary to the registration of the company 
and those incurred subsequently to that period. The Master oqIj 
allowed the bill as a claim, and ^ave the solicitor liberty to proceed 
by action, as he might be advised: Held, that this course was 
erroneous : that the Winding-up Acts embraced both equitable and 
legal claims, and that, as there was no doubt of the retainer and 
empfo^ent of the solicitor, the bill ought to have been allowed as ft 
debt, but subject to taxation. Be The Independent Assurance Com- 
pang. B. H. Terrel y. James Sutton, official manager, 23 Law J., 
Chan. 346. 
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CONSTEUCTIVE TRUST.— Beal eHate-^Tnutee Act, 1860, «. 
1, 29. — The infant heir of a person who has died intestate leaving real 
estate^ which he had in his lifetime contracted to seU, is not a oon- 
structive trustee for the purchaser within the Trustee Act, 1850, 
unless he has heen dedared to be so by a decree of the Court. Be 
Carpenter^ an infant^ 1 Kay, 418. 

CO^Tm£ST.'-^Ihfend<m^Co9U.—J£ a defendant, in contempt, 
files his answer without paying the costs of his contempt, the plaintiff 
is entitled to haye his further answer taken off the file. The time for 
excepting to a defendant's answer runs firom the filing of the answer, 
and not from the time when the costs of the contempt are paid. 
Chyle N.Jlleyne.lQBGW.^iQ. 

CONTRACT. — Husband and wife. — A wife may in many respects 
enter into a contract for valuable consideration with her husbaua, so, 
conversely, a husband may become a purchaser from his wife of pro- 
perty belonging to her. A post-nuptial settlement of a wife's estate, 
whereby it is limited to the wife for her separate use for life, without 
power of anticipation, with remainder to the husband for life, with 
remainder to the children, &c., is not void, as against a subsequent 
purchaser from the husband and wife, as a voluntary settlement under 
the 27 Eliz. The modification by the husband of his life estate in 
possession, and by the wife of her inheritance, form a good and valu- 
able consideration. Hewisan v. Negue, 16 Beav. 594. 

COSTS OF APPEAEANCB.— i^yaZ personal representatwes— 
Funds standing to general account. — Proceedings were std.yed as 
against the legaa representative. A petition having been presented, 
professing to deal with funds standmg to the general credit of the 
cause, he was served therewith, and with a notice not to appear : 
Held, nevertheless, that he was entitled to his costs of appearance. 
Bowleg v. Adcms, 16 Beav. 312. 

COVENANTS EUNNINO WITH THE TjAIfJ).— Injunction 
— Notice — Liquidated damages. — ^Where an original agreement for the 
sale of a piece of land contained a clause that no building should be 
erected bejrond a stated line, and the other part of the land was con- 
veyed by deed reciting the original agreement, the clause "was held to 
bind the land in whosesoever hands it might come ; and therefore 
the Court confirmed an order for an injunction, granted by the Court 
below at the instance of the assignee of the piece of land comprised 
in the oriraial agreement, against the assignee of the land contained 
in the subsequent deed, restraining the latter from building on his 
land beyond the stated line : SembU, that a clause in the original 
agreement, that for every breach of covenant a specified sum should 
be paid for liquidated damages, does not exclude the jurisdiction 
of the Court to try the question whether it be penalty or liquidated 
damages. GoU v. Sims^ 23 Law J. Chan. 258. 

CBEDITOES' DEED, DATE OY.—J[)vi>idmd on interest. -^i^ 
cialty creditors, whose debt carried interest, and other creditors, whose 
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^Ub did Bot carry intereBt, executed a creators* deed, by which the 
debtor's property waa to be divided between the creditorSy " rateably 
Mid in proportion to the amount of their respectiTe debts." The cre- 
ditors released their debts : Held that the spedalty creditors were 
entitled to a dividend on the amount of interest accruing subsequent 
to the date of the deed. Bateman ▼• Margerison^ 16 Beay. 477. 

DWflS&^l. Estate— Bfmbtful deserwti(m.—JJnimf a doTise of 
estates ^ in BuUen-court, Strand, and Maiaen*lane, in the county of 
Middlesex : " Held, that each locality must be r^ separately, and 
that the gift included the two houses in the Strand adjoining houses 
in Bullen-court, the whole having been purchased together, and held 
imder one title. Gauntlett v. (hrter, 23 Law J. Chan. 219. 

2. Me simple — Fropertg. — ^A testator gave to his wife all his three 
houses or tenements, gardens, hereditaments, and premises, with all 
the appurtenances thereto belonging, together with all his household 
goods, &c. of every kind whatsoever, for her use and benefit for life, 
and after her decease he gave all the aforesaid houses, &c., and all 
property whatever that should be remaining after his wife's decease, 
imto and equall v between his children : Held, that the children took 
a fee simple and not a Ufe estate only in the real property under the 
last clause in the will. Footner v. Cooper, 23 Law J. Chan. 229. 

BlBCOYBRY. — Fleor^JBkndenee—Jnswer. — JL^lB^^ 
entitled to several large sums of stock on the death of C. C. without 
issue, filed a bill, stating that C. C. had died without issue, but that 
the defendant insisted he was the son and only child of C. C. The 
bill then stated facts, from which it might be inferred that C. C. had 
never had a child, and that the defendant was not her son. By a 
plea, the defendant averred he was the son of C. C, but he omitted 
to answer the allegations which might have contradicted it : Held, 
that the plea was bad, and that the defendant must answer facta 
which, if in evidence, might disprove the plea. It was therefore directed 
to stand for an answer, with liberty for the plaintiff to except. Sunt 
v. Fenriee, 23 Law J. Chan. 339. 

DISENTAILING B^ED,— Assent of protector— Fewer of sate 
not barred, — A settlement, by which real estates were limited to the 
use of A. for life, with remainder to her son in tail, contained a power 
of sale and exchange, to be exercised during the life of the tenant 
for life with her consent, signified by writing under her hand and 
seal. By a disentailing deed, to which the tenant for life was a party, 
the tenant in tail, with the consent of his mother, the tenant for liie, 
testified by her executing that deed, conveyed the settled estates, 
subject to her life estate therein, and also other hereditaments, of 
which he was tenant in tail in possession to uses to bar dower in hm 
own favour. This deed contained no recital of any contract ; but in 
the operative part its object was stated to be in order to defeat the 
estate or estates tail of the tenant in tail in the hereditaments therein 
eomprise^ and all other estates, powers, rights, and interests limited 
to take effect after the determination or in defeasance of such estate 
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or estates tail, and to limit the fee simple in such hereditaments as 
to such parts thereof as were vested in the tenant for ^fe, subject 
to W life estate therein; to the uses thereinafter e^iressed : H!eld, 
that the concurrence of the tenant for life in the disentailing deed 
did not bar her power of assenting to a subsequent exercise of the 
power of sale and exchange, because this wsa a power to raise a use 
paramount to the estate tail, and there was nothing in the frame of 
the deed from which a contract could be implied niat the tenant for 
Hfe would not consent afterwards to the exercise of the power of sale 
and exchange. SiU v. Friiehard, 1 Kaj, 8M. 

PONATIO MOETIS CAUSA. — A father having lent his sou 
a sum of money, took a deposit of the title-deedq of an estate, toe;ether 
with a bond. The son afterwards borrowed the deeds from his rather, 
and mortgaged the property to another person imknown to the father, 
who,. during m. illness from which he never recovered, gave his son 
the bond, at the same time using these words : ** Take this, but do 
not wrong ^our children, and do not mori^age your property:" 
Held, that this constituted a valid donatio mortis eausd for the benefit 
of the son alone. Meredith v. Wotson^ 2S Law J. Chan. 221. 

DOWER — JE^ZAT^—Potm* ^20a»if^.— A testator seised of 
real estates, of which his wife was dowahle, devised and bequeathed 
all his . real and personal estate to trustees u^n trust, out of the 
income to pay his widow 20Z. a year, and gave ms trustees a power of 
leasing over his real estate. The provision made for the widow was 
9maU as compared with the whole mcome : Held, that the widow was 
not put to her election between her dower and the provisions contained 
in the will, but was entitled to both. Where a testator seised of real 
estate, of which i^wife is dowable, makes a provision for his wife by 
will and gives a power of leasing his real estate to trustees, sucn 
power is a strong circumstance in favour of his intention to put his 
wife to her election between such provision and her dower, but is 
not conclusive on the question, and, notwithstanding such power, 
she may be entitled to both. Warhutton v. WaThutton^ XAir J. 
Chan. 467. 

ELECTION. — Dower — Freebeneh, — A testator gave annuities to 
his widow charged on land, certain freehold parts of which he had 
no power to devise, and as to certain cop^hola parts of which it wae^ 
contended that it did not pass by his will. He declared that such 
annuities were in satisfaction of '* all dower and thirds at the com- 
mon law or otherwise which she would or might have been entitled 
to in de&ult of his will :*' Held, that the widow was put to her 
election, as well as to the freehold lands which he had no power to 
devise as to the freebeneh out of the copyhold. Nbthy v. Palmer^ 
2DrewTy, 93. 

ENBOLMENT OE DBCEEB.— Time extended^ Orders of the 
7th of August, 1862.— Under the 2nd and Brd orders of the 7th of 
August, 1892, with respect to appeals, the Court to which any cause is 
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attached, and not the Lord Chancelloi* and Lords Justices only, has 
jurisdiction to extend the time within which a decree may be enrolled 
oeyond the period of six months mentioned in the order. The party 
applying for this indulgence is not bound first to pay the costs of an 
unsuccessful appeal to the Lord Chancellor, but must pay the costs of 
the application. Butehardt y. Dresser^ 1 Eay, 27. 

'E&CIIMIS.— Mortgage— Equity of redemption— Debts— Vendor 
and purehaser — Viscount Downe y. Morris^ 3 HarOy 394 — Ohserva- 
turns on that case. — ^A. B. makes a mortgage in fee, and dies intestate 
and without heirs : Held, that the equity of redemption does not 
escheat the Grown, but belongs to the mortgagee, subject to the 
debt. A. B. died in 1831, intestate and without heirs, haying mort- 
gaged his estate in fee : Held, that the mortgagee could not, in 1852, 
make a good title to the fee, for although he took the equity of 
redemption as against the Crown, jet he held it subject to A. B.'s 
debts, and there was no proof of their haying been satisfied. (Obser- 
yations on the case of Viscount Downe v, Morris, 3 Hare, 394.) 
Beale v. Sgmonds, 16 Beayan, 406. 

EXBCUTOES AND ADMINISTEATOES.— -B^ii^ to pledge— 
Leasehold estate — Mortgage -^ Bower of sale. — An administratrix 
mortgaged the leasehold estates of an intestate, and gave him a power 
of sale in case of default in payment of the mortgage money : Held, 
that a purchaser under such power was bound to accept tiie title. 
BussellY. Blaice, 23 Law J. Chan. 441. 

EXTEINSIC BYIDBNCIBI,— Description of legatee— Will^-Oon- 
struction, — Erroneous description of a legatee rejected upon extrinsic 
eyidence. A. the grandchild of C, andB. the widow of a child of 
C. : Held, under the circumstances, entitled to a bequest made to A. 
and B., widow, described as children of C. Be Btaehman^ 16 Bea- 
yan, 377. 

FEME COYEStTE.— Separate estate— General power of appoint- 
ment by will, — A married woman haying a life estate in personalty 
to her separate use, with a general power of appointment by will, 
does not oy exercising that power make the property applicable to 
the payment of her engagements in the nature of debts, yiz. of such 
engagements as would be charges on her separate estate. Vaughan 
y. Vanderslegen, 2 Drewry, 165. 

EOEEiaN ATTACHMENT.— Zori Major's Court— UToHce— 
Bquitahle mortgage — Pendency of suit, — The plaintifis were equitable 
mortgagees of the shares of J. H. in the Woollen Cloth Company, 
and the Dhobah Company were general creditors of J. H. Both 
companies haying notice of the plaintiff's rights, the Dhobah Com- 
pany commenced proceedings m the Lord Mayor's Court, and 
attached the ^yidends on the shares in the hands of the Woollen 
Cloth Company. The same solicitor was employed for both com- 
panies, ana two persons were directors in both companies. No 
defence was made, and the Dhobah Compapy obtauied payment : 
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Held, first, that the plaintiffii could not recover them back from 
either company ; but, secondly, that the Dhobah Company could nc^ 
avail themselves of a similar attachment in the Lord Mayor's Court, 
obtained pending this suit ; and, thirdly, that the plaintiff was entitled 
to a receiver of the future dividends. Andwion v, Xemsheadf 
16 Beav. 829. 

FOUE-DAY OBJ)Wi,—Penonal Sermee^BoUcitor^PracHeB. 
— ^To obtain a four-day order against a solicitor for the non-delivery 
of his bill, it must appear that the previous order has been personally 
served. Be Wisehold, 16 Beav. 357. 

FKIEI^DLT SOCIETIES ACT (10 Geo. 4. c. 66).— 1. A 
petition cannot be presented under this Act for the purpose of 
appointing a person to assign, in the name of a trustee, property 
belonging to a friendly society which has been dissolved. Be The 
Eclipse Mutual Benefit Assoeiation, 23 Law J. Chan. 280. 

2. Diseohition of Society, — Under the 26th section of the 10 G^. 
4, c. 56, a friendly society may be dissolved with the consent, in 
writing, of five-sixths in value of the members, without convening 
a general meeting, as required by the 9th section for the alteration 
or repeal of any of the rules. Be The JSelipee Mutual Benefit Amso* 
datum, 23 Law J. Chan. 279. 

GhlFT OTE&.— Estate, personal and reaZ.— Beal and personal 
estate were given upon trust during the life of A., out of the income 
to pay A. 2002. a year, and one-third of the residue to B., and on 
the death of A., to sell and pay one-third to B., then a gift over, on 
the death of B., before his snare should " become due and payable." 
B. died in the life of A. Held : that the gift over took effects 
Oreswich v. Qashell, 16 Beav. 577. 

IKFANT. — 1. Admncement — Past maUUenance — Capital — Le- 
gaey, — The whole of a small legacy and its accumulations were paid 
out of Court to the solicitor of an infant who hacl no other property, 
upon his undertaking to apply it in discharging a sum claimed for 
past maintenance and for a prospective outfit, and, after deducting 
the costs, to pay any remaimng balance to the infant at majority. 
In re Welch, 23 Law J. Chan. 344. 

2. Marriage of—Oontraet hy husband, — A covenant in a marriae;e 
settlement, that in case, at any time '* thereafter " during the 
coverture, any real or personal estate should " descend, come to, or 
vest in,'* the wife (who was then an infant), it should be settled : 
Held, to include the proceeds of real estate taken by a pubUc com- 
pany, to which the mfe, at the execution of the settlement, was 
entitled in remainder. Effect of an agreement, on the marriage of a 
female infant, to settle her real estate. It would be a fraud upon 
the husband's contract, if he were to consent to a disposition of the 
estate by his wife, calculated to defeat the settlement. Blake ex 
parte London Bock Company in re, 16 Beav. 463. 
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8. Ward qf Courir^JEklistmefU in Sast-Iniia Oompomfs serfoiee.-^ 
An izifiuit and wa^ of Court enlisted in the East £adi« Gon^punj^i^ 
aeme^ and wbb about to be sent to tibe East Indies ; birt^ at tiie 
instance (rf the g^oardiao, the Court, after notice -to the Bnat-India 
Oam|Miny and the officer in oomioAnd of the recruits^ ordei^ his 
discharge. Boehford v. Hackman^ 23 L. J. Chan. 261. 

IKJXJNCTION.--L Trade-^narks.^Jn an alleged infringementi of 
a right to trade-marks, the Court must ascertain whether thares^m-. 
blances and the differences are such as naturallj arise from the 
necessity of the cas^, or whether on the other hand the difference^ 
are simply colourable, and the resemblances such as are obviously in- 
tended to deoeive the purchaser. Shi^hr V. -Iby^, 23 iMt J. 
Chan. 255. 

2. JJr parte^^wppression — FracHce.-^On an application finraa 
saepctrte mjunction a plaintiff omitted to state a mateiial fact. A 
motion bein^ made to dissolve it, the plaintiff swore that he had for- 
gotten the euxsumstance : Held, that it was nd excuse for th^ avp- 
presdon. Cl^lon v. BobinsaUy 16 Beav. 355. r 

3. Special not the same as common. — The practice as to common 
injunctions is not, in all respects, assimilated to that ix^ cases of 
special injunctions* 

Aprimdfaeie case, supported by affidavit, is now required ta 
entitle a plaintiff to the common injunction ; and although that case 
be met by the affidavit of the defendaalt, denying the e^ty of the 
HH, still the plaintiff is entitled to an injnnction to stay proceedings' 
at law until answer, in order to secure him the benefit of a fuK 
discovery in aid of his defence at law. Senior v. Fritckard^ 16 
Beav. 478. 

INVESTMENT OF "MIOIH^BY.— Brokerage.— JJpon a petition by 
a tenant for life for the investment of money pMU into Court by a 
railway company, oa taking certain land under the Lands Clauses' 
Consolidation Act, it was Hdd, that the old form must be continued 
of investing the money, after deducting brokerage, whi^ would be 
paid by the company, t^;eth^ with tiie other costs, to. the tenant for 
nfe, and that an order could not be made for investing the whole 
amount of the purchase-money in the first instance. JEcfforie Har» 
loroughy 23 Law J. Chan. 260. 

JUitlSDICTION.-— .iim«n»Mi^t(>n-— «7iMl^ imessdr^^ ^ 7 
Viet. c. 94- — k. person holding by the warrant of her Majesty the 
office of judicial assessor to the natite princes, and b^ng also chirf 
judge of her Majesty's domsnions on the Gbld Coast of Africa, took 
possession of the personal effects of a British subject, who died ilites* 
tate, domiciled at Cape Coast Town, in Africa, and daimed to be the 
official administrator of these assets, by usage, in his capacity of judi« 
eial assessor, and as such to be entitled to 7i per cent, commission 
upon them. He afterwards transmitted part of the assets to tius 
country to be sold, and the proceeds carried to the account of the in- 
testate's estate, and came to this country himself on leave of absence 
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for a short time. The &ther of. the inteetiite, bems his sole next off 
kin, obtained letters of administratidn to him in ^gland, and filed 
his bill against the judicial aasessor for adminiatnition, aad for a re- 
cseiver.. And upon motion for a receiyer in the suit : Held, that the 
Court o£ Ghancefy had juriadJctJanto sustain the appUcation^ as the 
assets and the jomcial. assessor were both in this country, whatever 
might be the nature of his authority; and that there being the 
da^er of his taking the assets again out of the^urisdicii<m, altl^ugh 
he might be. the proper representative of the intestate in Afric^ a 
good case was, made lor the appointment of a receiver. An inquiry 
as to the nature and extent of the jurisdiction exercised by hef 
Majesty at Cape Coast Town, in the administration of personal 
estate of persons dpng there intestate, and the manner of exercising 
auch jurisdiction directed to the Colonial Office under the provisions 
of 6 & 7 Vict. c. 94t. But a motion that the defendant might pay 
into Court proceeds of assets in his own hands, was refused. Hervey 
V. "Mtzpatriek, 1 Kay, 421. 

lANDS CLATJSBS' KGl^.—AYhitriOum — MaHan to take up 
moar^^^' Injuriously affected ''Stat. 8^9 Viet, c. 18, es, 26 ^ 68.-- 
A bill by a company against an individual claiming to be injuriously 
iiffected under the 68th section of the Lands Clauses' Act, was dis- 
missed, with liberty to the defendant to apply for the costs, if he 
should establish his right to compensation. The parties proceeded 
by arbitration, but neither took up the award. Upon motion by the 
defendant, that the company might pay the costs or be compelled to 
take up the award : Held, as to the first, that the defendant was pre- 
mature, no award having been made ; and as to the second, that the 
Court had no jurisdiction. The Sutton Harbour CompoM/ v. Hitchens^ 
16 Beav. 381. 

LEChACY.— 1. Mudeseription in name and cKaracter-^Name dy 
reputation — Annuity value — Money legacy ^^Eleetion, — ^A testator 
gave to Sarah S., the unmarried sister of T. S. and W. 8^, an annuity 
of 202. a year for her life. He also gave to Mr. F., who married t^ 
sifitw, new deceased, of T. S. and W. S., an annuity of 80Z: for 
hia life ; and in case Sarah S. should depart this life before F«, he 
gave him an additional annuity of 20Z. for his life. There was no 
person of the name of Sarah S. ; but T. S. and W. S..had two sistars 
only, — Lu<^, who had been married to J. H, ; and Mary^ who was 
never mamed^ but who for many years had lived with E., by whom 
she had four children, who were brought up by him. The testator 
hud frequently called at the house where the. legatees resided, axid 
made them p;ifts of money : and he ^d so after the dealji of Maiy. 
The annuilaes were paid for some time after the decease oi the 
testator, but payment was refused after the decease of Lu^ H.^ m^ 
upon a biU filed : Held, that F. was entitled to the annuity oi dW. 
Tim will drcected the executors to purchase the annuities. iH their 
names, either from the commissioners for reduction of the national 
debt, under the 10 Geo. 4, c. 24, or from any public company, Ac. : 
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but this was never done. Upon inquiry^ Lucv H. was found to be 
the person intended by Sarah S., the unmarriea sister of T. S. and 
W. D. ; and upon further directions, E. was declared entitled to the 
additional annuilr of 20Z. ; and he asked that the annuities might 
not be purchased, but that the money applicable to the purclmse 
might be paid to him : Held, that F. was entitled to have a goyem- 
ment annuity purchased, and that he had a right in lieu thereof to 
elect to haye such a sum paid to him as would be applicable to pur- 
chase such annuities. Ford y. Batley, 23 Law J. Chan. 225. 

2. Ademption of—Bequest of dividends for ever — Apportionment of 
dividends. — A testator gave to his wife the diyidends which should 
happen to become due and payable in her lifetime, upon several 
specific sums of stock standing m the names of three persons ; and, 
after the decease of his wife, he gave all subsequent dividends upon 
the said sums of stock to be applied for certain charitable purposes 
for ever. After the date of the will, one of the persons, m whose 
name the specific sums of stock were standing, died, and thereupon 
the testator became absolutely entitled to such sums of stock, and 
caused them to be transferred into his own name : Held, that there 
had been no ademption of the specific legacies of the stock ; that the 
gift of the dividends of stock for charitable purposes for ever passed 
the corpus of the fund ; and that there must be an apportionment of 
dividends in which the widow took a life interest, for the period 
intervening between her death and the half yearly days of payment. 
3\frreU v. Cflark, 23 Law J., Chan. 283. 

LUNACY. — 1. Costs — Deceased lunatic. — Upon an inquisition 
issued at the instance of the daughters of a lady, she was found 
lunatic ; but upon her application was dedared entitled to traverse ; 
pending this she died, and a creditor's suit was instituted against 
the administration of her estate. The Court declared,, that the costs 
and expenses properly incurred in the proceedings in lunacy (they 
having been instituted for the benefit of the alleged lunatic) ought to 
be paid out of her estate. Be Cummin^, 23 Law J., Chan. 261. 

2. BarixphemdUa.-^'WheTe a lady was possessed of jewels and 
ornaments of the person before her inarriM;e ; and after her marriage 
they were in all writings spoken of by her husband as h^rs, and 
were deposited with baiters, with whom she, with his consent, kept 
a separate account ; and after her lunacy, the husband made his will, 
giving her the use of his plate, furniture, linen, jewels, and household 
effects, including the jewels and effects *^ which belonged to her 
before her marriage," and which he had assumed by marital right 
during her life, upon the death of the lunatic, who survived her 
husband : the Court held, that the next of kin of the husband were 
entitled to such of the articles as did not consist of paraphernalia as 
their properi^, but as to such as formed paraphernalia, the next of 
kin of the wife were entitled to elect whether they would take them 
or the benefits of the will. Be Rewson D'AUnaine v. Mbseley^ 
23 Law J. Chan. 256. 
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8. Solicitor^ 9 Uen for costs of the commmion — Administration suit, 
— ^The wife of a lunatic sued out a commission de lunatico inquirendOy 
and for that purpose emplojed a solicitor. The husband was found 
lunatic, and, m proceedings in the lunacy, an order was made for the 
taxation of costs ; but before the taxation the lunatic died, and his 
executors proved his will made before the lunacy. The solicitor pro- 
ceeded by a summons to call upon the executors to pay his demand 
for the costs, or to enter into the usual administration accounts : 
Held, that the proceedings being properly taken and conducted, the 
solicitor of the lunatic's wife was entitled to stand as a creditor against 
the lunatic's estate in respect to his costs, and to institute a creditor's 
suit to enforce his right. Chester v. Bolfe^ 23 Law J., Chan. 283. 

MAERIAQE Q0^11d,k.U^.'--Domi(nh—Bemaval--Wife's pro- 
perty and rights — Foreign law — Conflict of laws — Jus mariti. — A 
contract of marriage made in London in the Scotch form, will be 
construed in England according to the law of Scotland. The domicile 
of the parties must determine the remedies by which the contract 
must be carried into effect. A domiciled Scotchman intermarried with 
an English woman in London, a contract of marriage was entered 
into in the Scotch form ; they went to reside in Scotland, but sub- 
sequently came to reside permanently in England, where he engaged 
in trade and became a bankrupt, having received a great portion of 
the property of his wife from tne trustee of her father's wifi. Upon 
a biU by his wife, asking that the trustee might make good the sums 
paid : Held, that he was not liable to make good any money paid 
upon the joint receipt of the husband and wife, but that the assignees 
of the husband could give no valid discharge for the property of the 
wife, and that he must make good such sums of money as he had 
paid to them, and also a sum lost. That all unpaid property of the 
wife, including the sums to be made good, belonged to ner, subject 
to the life estate of the husband. That the life interest of the 
husband could not be impounded to secure the provision he had, by 
the marriage contract, agreed to make for his wife and children. 
That the property so far as it was not affected by the marriage con- 
tract, was the property of the wife, and must be -settled tor the 
benefit of herself and her children. Duncan v. Cannan, 23 Law J., 
Chan. 265. 

MABEIAQE. — Invalidity of— Children— CodicU, — In the con- 
struction of a gift in a comcil, the Court ma^ and must look at the 
.previous wills and codicils. A testator by his fourth codicil, made 
gifts to M. his wife, and E. their child, and also to a boy F. ; and in 
this codicil he spoke of E. and F. as " the children," and appointed 
his wife their guardian. By the fifth codicil, he bequeathed 4,000/. 
to M. ** for her own and the children's benefit." The marriage of 
the testator with M. turned out to be invalid : Held, that by the 
term '' children" in the fifth codicil, E. and F. were meant. Hartley 
V. Trihber, 16 Beav. 510. 

VOL. LII. NO. CIV. DIG, / 
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MAEBIED WOMAN —Bill Jlledfarmd pauperis.— An ^order 
obtained ex parte by a married woman, lor leave to file a bill and sue 
in formA pauperis, without a next friend : Held, irregular, and dis- 
charged. Fage v. Fage, 16 Beav. 588. 

MINTINa COM.^A.^Y.—FaHnership—LacT^— Time— Delay— 
Bankrupt, — In 1819, a person entitled to a share in a ooal-mining 
company became bankrupt ; dividends were declared in 1831, 1838, 
and subsequentlj. The bankrupt's shares were carried over to a 
separate account in the company's books down to 1850, but no claim 
was made by the assignees until that year : Held, that the right of 
the assignees to these dividends still subsisted, but that they were 
not entitled to any profits made by their retainer. Fenny v. Fick" 
wck, 16 Beav. 246. 

MOETGAQB.— 1. Contract — Agent — Surety — Untrue recital — 
JExtending security. — A, mortgage-deed, creating an additional 
security for 10,0(X)Z., and intended also as a security for further 
advances to be made, contained a recital that the mortgagee was 
liable as surety for sums borrowed of third parties, which was not 
the fact. Though such sums had been borrowed through the instru- 
mentality of the mortgagee, he was not allowed to extend the security 
to those sums against a party who had joined as surety for the 
10,000Z., and to assist the raising the fui'ther advances, and upon a 
bill filed for an account of what was due, and for redemption and 
delivery up of the securities : Held, that an account must be taken 
on the footing of the deed, that no sums beyond the 10,000/. and 
interest were to be allowed to the mortgagee, except such as he had 
paid, or was then Hable for, or had since become lewdly Hable to pay, 
according to the provisions of the deed. Lake v. Brutton, 23 Law J., 
Ohan. 294. 

2. Friority — Fraud. — A. executed a mortgage to B. for 1,000Z. This 
was not acted on, but A. afterwards executed another mortgage for 
2,000Z. to B. The solicitor employed retained the first deed, and after^ 
wards fraudulently induced B., without consideration, to sign a memo- 
randum undertaking to transfer the first mortgage to C, and he exe- 
cuted such transfer. C, on the faith of B.'s acts, advanced 1,000/., 
which was received by the solicitor and misapplied : Held, that B. 
must be postponed to C. Hioms v. Holtom; Fortnum v. Holtom, 16 
Beav. 259. 

3. Resettlement — Mistake — Tenant in tail — Fraud. — A.B., a tenant 
in tail, subject to an existing life estate, borrowed money on mort- 
gage, and the tenant for life joined, in order to bar the entail, and he 
covenanted to pay the interest during his life. By the same deed the 
equity of redemption was resettled on A. B. for life, with remainder 
to his issue in tail, with limitations over. The Court, ten years after- 
wards, set aside the resettlement of the equity of redemption, on the 
ground that there was no proof of any contract to vary the existing 
limitations. Meadows v. Meadows, 16 Beav. 401. 
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4. Statute of lAmitaHoM — Aehnowledgment, S^4t Will, 4, e, 27, #. 
28. — A mortgagee, after being in possession more than twenty years 
without account or acknowledgment, wrote to the plaintiff's sohcitor 
— *' I have received jour's of the 2nd instant. I ao not see the use 
of meeting either here or at M., unless some one is ready with the 
money to pay me off:" Held, that this was a sufficient acknowledge 
ment to t^e the case out of the statute 3 & 4 Will. 4, c. 27, s. 28, 
Letters written by a mortgagee to his own solicitor cannot affect the 
mortgagee's right to the benefit of the statute of limitations. Stan- 
Jield and others v. Mobson, 16 Beav. 236. 

MOETQAGB OP LEASEHOLDS.— Owmow^ to msure— Bight 
to poliev monies, — A lessee who had covenanted to insure against 
fire in the joint names of himself and his lessor, with a proviso that 
the policy monies should be expended in reinstating the premises, 
assigned them by way of mortgage, with a power of sde, unaer which 
the mortgagee sold. The mortgage deed did not notice the policy. 
The premises were subsequently damaged by fire, and were reinstated 
by the mortgagee. On a claim filed by the mortgagee and his vendee, 
the mortgagor was decreed to deliver up the policy, and join with the 
lessor in signing the receipt, to the insurance office, to enable the 
mortgagee to receive the money payable under the policy. A lessee 
in possession is not entitled, as against his mortgagee, to a lien on the 
pohcy monies for repairs done by him after a fire. Garden v. Ingram^ 
23 Law J. Chan. 478. 

MOETMAIN.— J^*^fl5ZwA;7km^ o/^cAooZ.—Gift of stock "for the 
establishment of a charity school :" Held void. Me Clancy^ 16 Beav. 



MUNICIPAL COEPOEATIONS ACT, 6 & 6 Will. 4, c. 96.— 
Sorottghfimd — Application of surplus of horoughfund — Borough rate 
— Interlocutory injunction — Costs of opposition to hill in Parliament. 
— Where a bill had been presented to Parliament containing powers 
for the construction of water-works, and for the doing of acts which, 
if done, would interfere with the stream of a river passing through a 
particular borough town, so as to prevent the efficient action of the 
stream in removing the sewage of the town, and thus indirectly affect 
the value of the rateable houses in the borough, the tolls of the mar- 
ket, and the other property forming the borough fund, and the cor- 
poration had applied part of the surplus of the borough fund in a 
partially successftil opposition to the passing of the bill, it was decided 
By oneof theYice-Chancellors that, under the Municipal Coroorationg 
Act, the corporation, whether they had any surplus Dorough fund or 
hot, were jiistified in applying their funds in opposing such a bill ; 
and upon appeal it was held that the payment of such expenses out 
of sucn a fund was not so clearly contrary to the spirit of the 90th 
and 92nd sections of that Act, which provides for tne application of 
the surplus of the borough fund, as to warrant the Court m granting 
an interlocutory injunction to restrain such application. The At* 
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tomejf'Oan&ral v. I%a Mayor, Aldermen, and Bur^esu^s of Wigan^ 23 
Law J. Chan. 429. 

KEXT OF 'Kll^.^ Personal representative— -Statute of Disfrih^ 
tion, — ^A testator bequeathed the residue to his wife for life, with 
remainder to his children living at his death, and if there should be 
none (which happened) then he directed " that, immediately after his 
wife's decease, it should become the property of the person who 
should then become entitled to take out administration to his effects, 
as his personal representative, according to the Statute of Distribu- 
tion, and in the proportions thereby pointed out, in case he had died 
intestate and unmarried : Held, that the next of kin, at the death of 
the testator, and not those at the death of the tenant for life, were 
entitled. ChhleY, Cable, 16 Beav. 507. 

OPENma BIDDl^Qc^,— Deposit— Interest on costs— Practice. 
— When biddings are opened, the purchaser is entitled to interest on 
his deposit at four per cent. A party opening biddings must deposit 
the amount of his advance, but he is not required, in the first in- 
stance, to pay into the Court the amount of the original deposit. 
Upon his neglect to make the required payment the order to open 
biddings will be discharged, with costs, to be paid by him. Banks 
V. Banks. 16 Beav. 880. 

PAETIBS. — Administrator ad litem. — The person who would be 
appointed administrator ad litem, is the most proper person to be 
nominated under the 15 & 16 Vict. c. 86, s. 44, to represent a de- 
ceased party who has no personal representative. This enactment 
extends even to those cases where the party " interested " is sought 
to be made liable. JSh/, Dean and Chapter of, v. Gayford and others^ 
16 Beav. 561. 

PAETNEES. — Bower to hind each other, — A. a partner in a bank- 
ing firm, advised B., a female customer of the bank, to sell out some 
Dutch stock, telling her the firm could procure for her better secu- 
rity, and that he had one in view ; he said that the money was, in 
fact, wanted by his own son, who was in trade. B. sold out the stock, 
and paid the money into the bank ; she then gave A. a cheque to 
draw it out and invest it. He drew it out and misapplied it, and 
absconded ; the interest having been regularly carried to her account 
in the meantime in the books of the bank, but by whom did not 
clearly appear. All these transactions took place at the banking- 
house, and B. had no acquaintance or dealings with A. except as 
banker and a member of the firm. The other partners did not 
appear to have known of them at the time they took place, but they 
did before A. absconded : Held, that they were not liable. Bishop v. 
Countess of Jersey and others, 2 Drewry, 143. 

PAETNEESHIP AS ^OIAQITOB^.— Mining— Fartnership— 
Beceiver. — Two solicitors carried on business in copartnership, but 
for no definite period ; one of them gave notice of an immediate 
dissolution, and refused the other accesa to the offices : Held, that 
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the parteierahip was to be cimsidared as in existeoce until wound- 
up, and that tne excluded partner was entitled to have aoceaa to the 
omoea. Two tenants in common of a mine had been working it 
jointij, when a disagreement arose, and then one of them continued 
to work it, but the other refused to co-operate with him in doins so, 
or in providing funds for some alleged necessary expenses, thou^ he 
did not intenbre with the management. The managing partner 
filed a bill for an account and a receiver, but did not pray a disso- 
lution of the partnership, Upon a motion for a receiver it wad 
held, that the Court could not at the instance of the managing 
partner, where there had been no interference on the part of the 
other, appoint a receiver. BoherU v. Uberhardt, 28 Law J. Chan. 201. 

FEB CAPITA. — Bequest to be equally divided between A. and 
wife and B. and wife, for their lives, after which to be equally di* 
Tided between the children, i.e., the children of A. and B. : Held, 
that their children took per capita, and that on the death of A. and 
his wife a moiety became divisible, equally, amongst the children 
pf A. and B. Abrey v. Newman, 16 Beav. 431. 

PLEA. — FaUe deecri^tian of plaimtiff. — A plea that the descrip- 
tion given of the plaintiff in his bill is false will lie, but the plea 
must sufficiently aver that the description was false at the time of 
filing the bill, ^ith v. 8mit\, 23 Law J. Chan. 231. 

' PLEADING-. — 1. Demurrer — Equity. — The case made by the 
bill was this. It alleged title under several instruments to certain 
real estates settled thereby, one of such deeds creating a term to 
raise a sum of money not yet raised. It alleged possession or 
receipt of the rents in some of the defendants, and that thejr had 
possession of some of the deeds, and that they had given notice to 
tenants not to pay rent to the plaintiff and threatened to distrain it, 
alleged that the trustee of the term refused to assign it to the 
plaintiff. It prayed among other things a declaration, that under 
certain of the instruments the plaintiff was entitled to the estates, 
and that on payment of the money to be raised by the term 
by him he was entitled to a surrender or assignment of the term : 
Held, that there was an equity for that relief if for no more, and the 
bill was not therefore demurrable. Saunders v. Bichardson and 
others, 2 Drewry, 128. 

2. BepUcation — Stibsequent answers — Chancery Brocedwre Amend' 
mentAct — Evidence, oral and by affidavit, — Some of the defendants 
having put in their answers after replication, leave was given to 
file a fiu^her replication as to the subsequent defendants and the 
time for taking evidence was enlai^ed, so as to include all the 
defendants. The plaintiff, having elected to take evidence orally, 
moved for leave to read affidavits already filed and to be filed on 
account of the infirmity of the witnesses and their residence in the 
country, the defendants to have liberty to cross-examine orally: 
Held, that there were no circumstances to induce the Court, under 
the Id & 16yict. c. 86, s. 36, to allow affidavits to be read, as a 
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special examiner could be sent down who might take the exarni'^ 
nation in chief orallj, as well as the cross-examination, and that a 
question relating to an intricate pedigree, where the witnesses 
were in humble life, was one in which oral testimony was particu- 
larly desirable. Sogers v. Hooper^ 23 Law J. Chan. 449. 

POWEE. — 1. Appointment — Writing under seal, 1 Vict, c, 26. — 
A power of appointment by deed or writing under the hand and seal 
of the donee, is not well executed by a will without a seal, although 
such will be executed and attested in accordance with the requisitions 
of the 1 Vict. c. 26. Buckell v. Blenkhom, 6 Hare, 131, not fol- 
lowed. West V. Bew, 23 Law J. Chan. 447. 

2. Tower " to sell (md dispose ^^ does not authorize pcM^ition — JSxe' 
eution of power by sttrvivors — EweetUors* — A power to trustees " to 
sell and dispose of" the testator's real estate and to give receipts 
does not authorize a partition. Brassey ▼. Chalmers, 16 &aY. 223. 

POWER or APPOINTMENT. — ^/wy^wwAwKwi^ — JFVfie and 
release. — By a marriage settlement certain property was conveyed to 
trustees during the joint Hves of the husband and wife in trust, to 
pay the rents and profits to the wife for life for her separate use, 
and after her death to the husband for life, and after his decease 
to the use of such persons as the husband should by will appoint, 
and in default of such appointment to certain uses for the benefit 
of the children of the marriage, and in default of any such appoint- 
ment and issue there was a umitation to the next of kin of the 
husband. By a subsequent deed of 1828, which recited that 
there were no children of the marriage, the husband and wife 
released, and appointed the property to trustees for sale, and cove- 
nanted to levy a fiine for the purpose of extinguishing all powers 
and interest of the wife. It was also declared, that the release and 
fine should operate to extinguish the husband's power of appoint- 
ment by will, so far only as any such will made in the execution of 
the power should not operate and enure to the use of trustees or in 
confirmation of the indenture of 1828. A fine was accordingly levied, 
and subsequently, contrary to the expectations of the parties, a 
child of the marriage was bom. The husband then made a will and 
executed his power of appointment in favour of the trustees of the 
deed of 1828, and confirmed that deed in all respects. The trustees 
contracted to sell the estate, but as the only coild of the marriafi;e 
refused to join in the sale, a bill for specific performance was filed : 
Held, that the power of appointment under the marriage settlement 
was extinguished by the deed of 1828, except for the special purpose 
of confirming that deed by will. Walmsleg v. Jowetty 23 Law J« 
Chan. 425. 

PEINCIPAL AND SXJEETT.— DwcAory^ of surety— NegUct of 
obligee — Official assignee in hankruptcy, — A bond was given hj two 
sureties for the faithful discharge of his duties by an official assignee 
in bankruptcy. Immediatelv upon his death, by the examination of 
his books^ he was found to be a defaulter to a very large amount* 
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Actions were commenced on the bond against the sureties. One of 
the sureties sought to restraia the action on the ground of the negli* 
gence of the officials whose duty it was to examine the assignee's 
accounts, &c. There did not, however, appear to have been any want 
of compliance with the rules and regulations in bankruptcy by these 
parties, and the motion for injunction waa refused. To discharge a 
surety for the due performance of duties, there must be on the part 
of the obligee such an act of couniyance or gross negligence amount- 
ing to a wilful shutting of the eyes to the fraud, or something 
approximating to it. Dawson y. Lowes, 23 Law J. Chan. 434. 

PEACTICB. — 1. Decision of legal point without consequential relief 
— Chancery Procedure Amendment Act, ss. 61, 62 — Bepeal of Act of 
^Parliament by implication, — Semble, that the Court wul not, under 
the 15 & 16 Vict. cap. 86, determine a mere question of law, 
unnecessary to be decided preyiously to the question of equity, for 
the mere purpose of making a declaratory decree. A private Act of 
Parliament, although declared to be a public Act, cannot, by any 
implication, repeal a former private Act, and such repeal can only 
operate if there be in the subsequent Act words which will operate 
as an express repeal of the former Act. The Trustees of the Birken- 
head Docks V. The Birkenhead Dock Company, Laird and another, 
23 Law J. Chan. 457. 

2. 15 ^ 16 Vict. c. 86, s. 48.— The deposit to be made by a mort- 
gagor, requesting a sale instead of a foreclosure, should be sufficient 
to cover the expenses of an abortive attempt to sell. Bellamy v. 
Chckle, 23 Law J . Chan. 456. 

3. Master's office — Examination of parties vivd voce — Decree. — 
Application under the Chancery Improvement Acts (1852), to 
examine a defendant vivd voce in the Master's office refused, the 
decree having directed the examination upon interrogatories. Bouth 
v. Tbmlinson, 16 Beav. 251. 

4. Traversing note — Certificate of clerk of records and writs. — 
Where a plaintiff has filed a traversing note against one defendant, 
under the 57th Order, of May, 1845, he may move for a decree under 
the 15th section of the Procedure Amendment Act, 15 & 16 Vict. c. 
86, and the clerk of records and writs is to issue his certificate, in 
order to enable the plaintiff to enter the cause for hearing with the 
registrar. Mcmiere v. Leicester and Kamp, 22 Law J. Chan. 263. 

5. Vwd voce examination — Ghxmcery Procedv/re Amendment Act, sec- 
tion 31 — Inspection of documents, — Upon the examination of a witness 
for one' defendent before a special examiner, documents were placed 
in his hands to be proved, as exhibits by proof of handwriting, and 
no more. The plaintiff then required to inspect the documents ; but 
the examiner decided that he was not entitled to inspect them. Upon 
appeal, one of the Vice- Chancellors affirmed the decision ; and, on 
appeal to this court: Held, that the counsel or solicitor for the 
plaintiff^ in such a case, had no right to inspect the documents placed 
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in the baads of the witnesses. There was no right, before the passing 
of the statute 15 & 16 Vict. c. 86, to compel the production and 
inspection of documents so produced before the time for cross-examina- 
tion had arrived ; and the 31st section of that statute gives no such 
power as a matter of course, and without any special ground being 
lud. Lord v. Oohin, 23 Law J. Chan. 469. 

PEACTICE IN CRAMBEES.-'Uaaminant refusing to answer 
—15 ^ 16 Vict. c. 80, s. SO-- Orders 47 to 52 0/16^ October, 1S50. 
— The chief clerk in chambers never makes any order of his own 
authority ; but all orders made in chambers are orders of the judgej 
and are, in fact, made by him in the presence of the parties, unless 
they agree, for their own convenience, to take the order without 
actually going before the judge in chambers, or unless the order is 
such an order, of course, as would be made in court without com- 
munication with the judge, upon simply handing in a brief to the 
registrar ; such last-mentioned order, when made in chambers, being 
made upon the communication of the chief clerk to the registrar, 
without the actual intervention of the judge. The judge in chambers 
is always accessible to any of the parties who are engaged in proceed- 
ings there ; and any party suggesting that he wishes to see the judge 
personally, can at once do so. If a person under examination in 
chambers refuse to give a sufficient answer, the proper course is to 
apply to the judge to examine him personally, which the judge can 
do ; and then if he refuse to answer, he may be at once committed. 
The practice of waiting until the examinant has put in four insuffi- 
cient answers, and then applying for an order that he may stand com- 
mitted, if feasible at all, would involve very considerable delay, as the 
insufficiency of the several examinations must be certified by the chief 
derk ; and his certificates do not become final until twelve days after 
he has signed them, under the orders 47 to 52 of the 16th October, 
1850. An order for committal will not be made after a third insuffi- 
cient examination. Hayward v. Hayward ; Hay ward v. Price, 
1 Kay, xxxi. 

EEMOTENESS.—l. Trust /i*»<;.— A testatrix appointed a trust 
fund to two trustees,in trust to p£^the dividends to A. for life,and after 
his decease, she gave the dividends to two others, B. and C, for life ; 
and after the decease of the survivor, she gave, bequeathed, willed, 
and directed the principal to be divided into two parts, and one of 
them to be " transferred or paid " to the children of those two per- 
sons respectively, at the age of twenty-five years : Held, that the 
gift to the children was void for remoteness. Chance v. Chance, 
16 Beav. 572. 

2. Will — Construction-^Vested interest — Gift over — Leake v. 
BoUnson ofpplies to real estate, — The doctrine laid down in Leake 
V, Bobinson, as to remoteness, applies to real as well as to personal 
estate. Devise and bequest of real and personal estate to trustees for 
A. for life, and afterwards ** to convey and assure " equally between 
all A.'s children, on their respectively attaining twenty-one, with a 
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grift over on A.*8 death without ** leaving an^ child/' There was oilc^ 
child who surviyed A., and died an imant : Held, that such chilcl 
did nofc take a tested interest ; and, secondly, that the gift over did 
not take effect. Bequest of leaseholds upon trust to assign unto all 
the children of A. B. on their respectivelj^ attaining twenty-one, and 
if one child, to assign to such child (omitting on attaining twenty- 
cme). An only child, who died an infant, was held to take a rested 
interest. Whllker v. Mower, 16 Beav. 366. 

SAI/B OF BBVEESION.— P«rtf^tf.»MWMy— J«^erM/— Poeww 
qf attorney — Special ease. — Upon the sale of a reversion interest is 
payahle upon the purchase-money from the date of the contract. 
A speml ease is only proper for the purpose of obtaining the opi- 
nion of the Oourt in oases of doubtful construction. It is not 
similar to a suit or claim, as the Court has no power to bind the 
rights of parties, and upon this case the Couii; declined to give 
ftny opinion upon two pomts which involved disputed rights. Baileif 
V. CoileH, 28 Law J., Chan. 230. 

SOLICITOE. — Boll ofeoUcitorit — Amendment, — A solicitor haviag 
changed his name, a corresponding variation was ordered to be made 
on the roll of solicitors. Be Matthews, 16 Beav. 245. 

SOLICITOE AND CLIENT.— 1. Surety. -^K,, B. and C. entered 
into partnership as bankers ; C. was to be the managing partner. 
0. and E. entered into a bond to A. and B. for the due perform- 
an75e of the articles of partnership by C. After a few years A. 
retired, and a new partnership was entered into between B. and 
C, and C. and B. then gave a bond to B. to indemnify him, not 
oiJy for the due performance of the articles by C. but against any 
loss which might occur in the management of the business. The 
terms of the bond were very stringent. B. was a solicitor, and 
drew the bond, and sent it to C. and B. for their perusal, but gave 
no particular explanation of its effect : Held, that d. was not to be 
treated in the matter as the solicitor of E. and that he was not 
bound to enter into any particular explanation of the tenor or 
effect of the bond. Discussion of the principles of the law as to 
the duty of a party taking an indemnity to the party indemni- 
fying him as surety. Small v. Ourrie, 2 Drewry, 102. 

2. Jhwn agent — Authority. — A country solicitor who is authorized 
to institute a suit, is justified in employing a London agent for 
that purpose, in whose name as agent the bill may be filed. Solley 
and others v. Wood, 16 Beav. 870. 

STATUTE. -- Construction of— Trustees for sate of building 
land — Implied power. — An Act of Parliament, after reciting that 
certain lands in the neighbourhood of Leeds were in strict settle- 
ment, and that l^e ultimate remainder-man was an infant, and that 
many persons were desirous of erecting buildings on ^ the said 
landfii, and that it would be advantageous to the parties interested 
in the lands if the same could be sold, and the proceeds be invested 
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in other real estates to be settled to the like uses, vested the lands 
in certain trustees on trust to seil the same, either together or in 

Sarcels — the purchase moneys to be paid into the Bank of England, 
'he Act contained no express power to expend any portion of the 
purchase moneys in setting out the lands or in making roads.: 
Held, that having regard to the objects of the Act, namely, the 
sale of the property as building lano, such power ought to be im- 
plied, and that the trustees and their agents ought k> be allowed 
all sums properly expended by them in making roads to the several 
allotments, and in bringing the land into a fit state for the market. 
Solicitors for trustees for sale purchased part of the trust-property, 
and mortgaged ifc to A. and B. The purchase was set aside : Held, 
that A. and B., who had notice of the relation in which their mort- 
g^ors stood to the vendors, could claim no better title than their 
mortgagors. Cooksan v. Lee, Law J., Chan. 473. 

STATING VliOClSEDINm.— Motion hy a defendant— Re- 
eewer — In a foreclosure suit, the Court will not stay proceedings on 
the application of a defendant, except upon the terms of his paving 
down, or having previously paid or tendered to the plaintift his 
principal and interest, and all the costs of the suit. Other incum- 
Drancers, who are parties to the suit, have not such an interest in it 
as to enable them successfully to oppose a motion to sta^ proceed* 
ings, because the plaintiff mi^ht at any time dismiss the bill against 
them upon payment of their costs. The Court will not make an 
order to stay proceedings upon payment of principal, interest, and 
costs on a future specified day, however near, because the right of a 
mortgagee is to pursue any or all of his remedies without hindrance, 
until he actually obtains payment of his demand. When a suit is 
brought to a conclusion upon a motion of this kind, moneys in 
the hands of a receiver appointed in the suit, belong to the person 
who was in possession of the estate when the receiver was ap- 
pointed. Faynter v. Carew, 1 Kay, xxxvi. 

SUBSTITUTED SERYICK— Power of attorney— Order to re^ 
vwe. — ^A defendant resident out of the jurisdiction had given a general 
power of attorney to a solicitor to act for him. The Court ordered 
substituted service on the solicitor of an order to revive, and there- 
upon gave the plaintiff leave to enter an appearance, and made a 
feneral order, that service of all proceedings on the solicitor should 
e good service. Forster v. MenzieSy 16 Beav. 668. 

SUBSTITUTION.— Bequest (in effect) to A. for life, and, in de- 
fault of her appointment, equally amongst " her sisters or their chil- 
dren living at ner decease : Held, first, that the children took by 
substitution, and therefore, that the children of a sister who was dead 
at the date of the will could not take ; and, secondly, that such of the 
children as were entitled took i^^r stirpes. Distinction between a ^ifl; 
to several with remainder to their children, and one to several with 
a substitutionary gift to their children, in respect to the children 
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Hirpet" or **per eapUay Chngrev0 v. Palmer^ 10 

SUPPLEMENTAL OEDEB.— On the death of an official aft* 
signee (a defendant) a supplemental order, sabstituting his successor, 
must be obtained as of course, and on a simple allegation unsupported 
bj affidavit. Gordon y. Jesson, 16 Beav. 440. 

BXrRYIVOTlSBJP.—Bejuest.—Bequetit to A. for life, and, "at 
her decease, to her surviymg children," when they have attained 
twenty-one : Held, that the surnvorship had reference to the death 
of A., and that those children onlj who survived her were entitled. 
JEtfffhm V. HiMard, 16Beav. 579. 

TAXATION. — 1. Jpplieation for, — ^Where a solicitor is retiuned 
by two persons jointly, an application for taxation by one, in the 
absence of the other, should not be made as of course. Be Lewkt^ 
16 Beav. 608. 

2. Master — Bepori,—^AxL order for taxation was to be void unless 
the Master made his report in a fortnight, or certified that further 
time was necessary. The time elapsed without such certificate, and 
the parties afterwards attended several times before the Master with- 
out objecting : Held, that the irregularity had been waived, and an 
order was made for the Master to proceed in the taxation. Be Field, 
16 Beav. 693. 

3. Mortgage — Title-deeds, — On the day appointed for " paying-off** 
a mortgage, the solicitor of the mortgagee refused to pc^ with the 
title-deeds until payment of his bill, 18/., which had been delivered 
two days previously. It was paid under protest. The Court refused 
a taxation, no pressing necessity for the title-deeds appearing, and 
no items of overcharge being distinctly shown. Be Winch, 16 
Beav. 585. 

THBLLUSSON ACT.^Fortione-'Aceumtdation.—A gift of a 
residue to accumulate for children is not a direction for raising por« 
tions within the exceptions of the 2nd section of the 40 Geo. 3, c. 98, 
Edwards v. Tuck, 28 Law J., Chan. 204. 

TEtrSTEE. — 1. Appointing four in lieu of three — Jurisdiction, — In 
appointing new trustees, the Court is not limited to the number 
originally nominated. Plenty v. West, 16 Beavan, 366. 

2. Breach of Trust — Payment into Court. — ^Two trustees having 
power to alter and vary a trust fund, sold it out for that purpose ; 
out allowed the produce to be received by one alone : Held, that the^ 
other, who failed to show that the fund was properly invested, waa 
bound to pay the amount into Court. Wiglesworth v. Wiglesworth^ 
16 BeaV. 269. 

TEUSTEES. — Cestui que trust — Bight to sue — Conflict between duty 
and interest — Foreign company — Shareholders — Managers, — Parties 
interested not being the legal personal representatives of a testator, 
will not be allowed to sue persons possessed of assets of the testator, 
unless they satisfy the Court that such assets would probably be lost 
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if such suit had not been instituted. What ^tsi will justify the 
institution of a suit by parties having no legal right to sue. A 
shareholder of a trading company, who was also one of its maoagers, 
appointed three persons executors and trustees of his will, two of 
^om were also managers of the company. The testator, fit his 
decease, had an account with the company, which was unsettled, and 
in respect of which disputes arose, rending proceedings instituted 
by the executors, two of the residuary Legates filed their bill against 
the company, and the executors for the settlement of all daims, 
and to obtain a transfer of the property of the testator from 
the company. Upon demurrer to the bill by the company, and by 
one of the executors and trustees who had ^ot piioyed the testator's 
will : Held, that in order to maintain the suit, special circumstances 
must be shown by the bill, as the plaintiffs had no legal right to sue : 
and sufficient groxmds for obtaining such a bill not haying be^i 
shown, both the demurrers were allowed. Stainton v. The Chrron 
Company, 23 Law J., Chan. 299. 

TEU8T FOB ^KL&,—Mortg0g€^Breaoh of trust.— K trust for 
sale of real estate held not to authorize a mortage. Eeal estate was 
conveyed to trustees upon trust to '* sell and £spose " thereof; and 
out of the money to arise, " levy, raise, and pay two sums of 1501. 
and 1,0002., and invest the residue of the moneys to arise for the 
husband and wife for their lives, and afterwards for their children, 
and, in default, as the wife should appoint by will : " Held, that the 
trustees were not justified in raising these two sums by mortgage, 
inasmuch as a conversion of the estate into money out and out was 
intended. Page v. (Jooper, 16 Beav. 396. 

USURY.— 1. Contract,— In 1816, A. transferred 10,000Z. three 
per cents to B., which he sold ; and after retaining 6,000/., repaid 
the surplus to A. Concurrently, B. gave to A. a bond conditioned 
for the repayment of 6,000/., and 6 per cent, interest ; and he wrote 
to A., engaging to replace the 6,000/. in the three per cents. In 
1822, B. admitted his obligation to restore to A. the stock sold out. 
The Court in 1852, considering that the contract was for restoring 
the stock, and that A. had not the option of taking stock or money : 
Held, that the contract was not usurious. Ooddard v. Lethbridge^ 
16 Beav. 529. 

2. Security on Land, — The 2 & 3 Vict. c. 37, enables a person to 
take a security by way of bill or promissory note, at a higher rate of 
interest than 5/. jjer cent, per annum ; but if other securities on land 
are coupled with it, the bill or note is not thereby invalidated, but 
the other securities are prevented from having any operation by the 
12 Anne, stat: 2, c. 16. James v. Bice, 23 Law J., Cnan. 243. 

VENDOE AND PUECHASEE.—l. Application of purchase 
money — Notice — Order in lunacy — Jurisdiction. — A purchaser, under 
an order in lunacy, paid his purchase money in the manner directed 
by the Lords Commissioners in Lunacv, disregarding a charge of the 
plaintiff, and a suit^ to enforce it, of which he had notice. The 
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amount wm pnncipaUj applied in payment oi the eoats of the jpeceirer 
in lunacy relating to the sale, &e. Upon a bill by the plaintiff to 
make the purchaser liable for not seeinff to the due application of the 
purchaae money, the Master of the Bdls, considering himself bound 
Dy the order in lunacy, and as haying no jurisdiaBon to alter it, 
retained the bill, with liberty to the plaintiff to apply in lunacy for 
the dischaige or yariation of the order. Nbrris y, Zord Dudk^ 
Stuart, 16 Beay. 859. 

2. Conditional rwht to pwrehaae-^Time essence qf contract — JPorfei' 
twre — Wawer — Acceptance of title, — A tenant was to haye a pur- 
ch^ing clause, at any time within nine years, by giving three months' 
notice. He gaye the notice at the end of four years, and delays 
occurring the three months elapsed. Aflerwards the landlord 
threatened hostile measures to compel a completion, but subsequently 
gaye notice, that unless the purchase should be completed within 
six weeks he should treat the notice yoid, and the ri^ht of pur- 
chasing as forfeited. The purchase was not completed within the six 
weeks : Held, first, that though a conditional right to purchase must 
be strictly complied with, yet time was not in this case the essence 
of the contract ; secondly, that if it had been, it was waived by the 
landlord insisting on the contract after the expiration of the three 
months ; thirdly, that time was not made the essence of the contract 
by the notice ; and, fourthly, that six weeks was not, under the cir- 
cumstances, a reasonable time. A purchaser having retained the 
abstract for five months made no objection to the title, but simply 
required the vendor to verify the abstract with the title-deeas : 
Held, that he must be deemed to have accepted the title. Pcgg v. 
Wisden, 16 Beav. 239. 

3. Costs of surrendering under Trustee Act — Contract — Construction 
of. — A vendor agreed to surrender or procure some person to sur- 
render, and the costs of the surrender were to be paid by the pur- 
chaser. It was found necessary to procure a surrender under the 
Trustee Act : Held, that the costs of the proceedings ought to be 
paid by the vendor. Bradley v. Munton, 16 Beav. 294. 

4. Sale hg Court — Bad title — Costs, charges, €md expenses, — Costs 
to which a purchaser under the Court is entitled, on its being found 
that a good title cannot be made. Perhins v. Ede, 16 Beav. 268. 

6. I^eeffic per/brmanoe — Ambiguous stipulation — Bractice on ap- 
peal from the certificate of judges chief clerk. — Leasehold heredita- 
ments were agreed to be solcL, and the vendor stipulated that he 
would produce a good and marketable title commencing from the 
freeholder, but that no title should be called for prior to the lease 
granted by D. B. to the vendor. The lease having been granted 
pursuant to a prior contract, which contract had been mortgaged, 
the purchaser reflised to complete and the vendor filed a claim for 
specific performance: Held, that the words of the contract were 
ambiguous, and that the purchaser was entitled to construe them 
most fayourably to himself and therefore that if the vendor insisted 
on speeifie performance, the disputed stipulation must be construed 
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as if the words '* but no title shall be called for prior to the lease 
granted by D. S. to the vendor" were omitted. Practice, mode of 
proceeding to be adopted where the parties require to take the 
opinion of the Court of Appeal on a certificate of the judge's chief 
clerk. Bhodes r. IhheUon, 23 Law J., Chan. 459. 

6. Speci/ic performance — Costs. — Where the Court has declared, 
in a suit for spedfic performance by a vendor, that the concurrence 
of juck^ent creditors was necessary, that being the substantial 
ground of the litigation, although a question of conveyance and not 
of title, the vendor, plaintiff, failing must pay the costs of the suit. Ji 
is the duty of a vendor plaintiff who has a defective title, when the 
objection is removed, to offer to the purchaser the costs iip to that time 
and to give him a conveyance. JB^reer v. Sesse, 23 Law J., Chan., 338, 

7. Unpaid pwrchase-money — Equitable mortgage — Priority — Pos» 
session cf title-deeds, — Certain leasehold property was assigned to Si 
purchaser. The assignment, with the receipt for purchase-money, 
was executed and the title-deeds were given up to the purchaser, but 
part of the purchase-money was left unpaid. The purchaser, on the 
following day, deposited the title-deeds by way of equitable mortgage 
to secure a sum of money previously advanced to him : Held, tb^t 
the equitable interests of the two parties, the vendor in respect of 
his lien for unpaid purchase-money and the equitable mortgagee, 
being in all other respects equal, the equitable mortgagee, by the 
possession of the title-deeds, had the better equity, and that the 
rule qui prior est tempore potior est ju/re can only apply where the 
equitable interests are in every respect equal. Bice v. Eice^ 23 
Law J., Chan. 289. 

VESTING ORViEBL.— Trustee Act, 1850.— The Court has autho- 
rity to make a vesting order under the Trustee Act, 1850, in cases 
where there is nothing to prevent a conveyance of the trust property 
to the trustees appointed by the Court. Be Manning's Trusts, 1 
Kay, xxviii. 

VEStatT.— JB^A^ to demand apollSS Geo. 3, c. Q^— Manner of 
Proceeding. — A burial board appointed under the 16 & 16 Vict. c. 85, 
laid before the vestry of a pansn a proposal that the board should be 
authorized to borrow any sums of money not exceeding 20,000i^. for 
their purposes. This proposal was not put to the vote by a show of 
hands, but was met by an amendment, that the matter should be re- 
ferred back to the board to be reconsidered, and a show of hands being 
taken upon this amendment, it was carried by a majority. A division - 
was then demanded, whereupon the chairman said that there should 
be a poll upon the original proposal and the amendment together, and 
that the votes mnst be affirmatively for one or the other, and not 
negatively as to either, and that no further amendment could after^ 
w^ds be received. A majority of affirmative votes were given for the 
original resolution : Held, that the proceediug was too informal to 
authorize the burial board to borrow the money, for that no show of 
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hands haTing been taken upon the original resolution, it could not pro* 
perly be put to the poll, haying regard to the provisions of the special 
Act regulating the proceedings of this particular vestry : Held, also, 
that the manner of putting the resolution and amendment to the poll, 
and requiring only affirmative votes on each, was informal, because 
the majority of votes beinfi; given for the original proposition did not 
prove that it was preferred to any other, but merelj to that particular 
proposition which nad been put as an amendment, and which was not 
a direct negative of it. A " division" of a vestry ** to be taken in the 
manner prescribed by the 58 G^o. 3, c. 69," may be taken by a poll of 
all the ratepayers, such poll bein^ an adioummeut of the vestry. At 
such poll the original proposition, ana an amendment inconsistent 
with it, being the only one proposed, may be put to the vote, and 
affirmative and negative votes may be taken upon each, and in that 
way the sense of the voters may be ascertained. Observations upon 
the best mode of taking the opinion of a meeting upon a resolution 
and amendment. Mt, on, behalf, Sfc, v. The Btmat Board for the 
JParish ofSt. Mary, Islington, 1 Kay, 449. 

VOLTTNTAET DEED. — Beversionarif interest in personal estate. 
— ^A. being entitled to a reversionary interest in a sum of stock standing 
in the names of trustees expectant on the death of B., made a volun- 
tary assignment of this interest to C. by deed, and gave notice of the 
assignment to the trustees : Held, that the assignment was valid. 
Voyle V. Hughes, 23 Law J. Chan. 238. 

WILL. — 1. Bequest to a class — Present children. — ^A testatrix be- 
^queathed a share of her residuary estate to trustees for H. L. for Ufe, 
with remainder after his decease unto his " present bom children, 
their executors, administrators, and assigns, equally to be divided be- 
tween them, share and share alike." The testatrix by a codicil to her 
will made after the decease of one of the children, gave the same resi- 
duary estate upon the same trusts so bequeathed by her will : Held, 
that the bequest was made to a class, that there was no intestacy, and 
that the plaintiffs, as surviving children, were entitled to the share to 
which the deceased child, if living, would have been entitled. Leigh 
v. Leigh, 28 Law J., Chanc. 287. 

2. Charge of debts — Besiduarv Devise. — A testator by his will 
directed that all his debts should be paid by his executrix therein- 
after named, and then made certain specific devises, and gave to his 
wife a house and appurtenances, partly freehold and partly leasehold, 
for her hfe, and then over, and all the " rest and residue of his real 
and personal estate the testator also gave to his wife, and appointed 
her sole executrix : Held, that on a deficiency of personalty to pay the 
testator's debts, the residuary real estate was next liable, andbefore 
the freehold and leasehold estates specifically devised ; and then the 
other reid property specifically given to the executrix. When a 
will contains a direction to the executor to pay the testator's debts, 
and then a devise of real estate to that executor, it is considered 
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thiit the i^stator has imposed apon the etecutor the duty of pay- 
faig the dehts to the extent of the property given to him, and 
accordingly, that property is held to he charged with the dehts. But 
on exception has heeli made to this rule when there are two or more 
executon^ to whom unequal benefits are given by the will ; hecausej 
in such a case, it cannot he supposed to be the testator's intention 
that they should be equally subjected to the burden of his debts, and 
therefore the property given to them is not considered to be changed. 
Harris v. Waihms, 1 Kay, 438. 

8. (hngtructum-^Money — StooJe in the funds — Contest. — The word 
*' money '* iil a will, will hot pass stock in the funds unless its meaning 
is enlai^ged by the context : " I bequeath to mj brother J. the whole 
of my money foi* his life, at his death to be divided between my two 
nieces, R. and M., my clothes to be divided likewise between them, 
toy watch and trinkets for my niece M., the longest survivor of the 
said nieces to become possessed of the whole money." The testatrit 
at her death had about 60Z. cash, a considerable sum of stock in the 
funds, and some furniture and trinkets and clothes : Held, that the 
furniture did not pass by the will nor the stock. Lotoe v. Thomas^ 
1 Kay, 369. 

4. " Funded property " — Tenant for life — " JPossessor of estate *' 
— Construction. — Bequest of " all the funded property in my name," 
held to pass Irish bank-stock and Irish €i per cents, belonging to 
the testator, and standing in his name jointly with three others. A 
legacy was, after certain limitations " to revert to the possessor of 
the estate :" Held, that the tenant for life of the estate took it abso- 
lutely. Mangi/n v. Mangin, 16 Beav. 300. 

5. Wills Act — IP(ywer hg writing under hand and seal. — Held, by 
the Master of the Rolls, governed by the case of Buckell v. Blenk- 
hom (5 Hare, 131), that a will, not sealed, but executed according 
to the formalities of the last Wills Act, was a due execution of a 
power required to be executed by writing under hand and seal : but, 
held by the Lord Justices, that the title was too doubtful to force on 
a purchaser. Collard v. Sampson, 16 Beav. 543. 

6. Construction of-^ Absolute charge — Merger^ — A. devised his real 
estates to B. in fee, charged with the payment of 6,000Z. to C. and 
directed that if C. should die without leaving issue living at his 
death, this sum should form a part of his (the testator's) personal 
estate, and then gave all his personal estate to B. B. conveyed these 
real estates to certain uses, subject to the charge of 6,000Z. After- 
wards C. died without issue, and then B. died. The money had not 
been raised: Held, that this sum of 6,000Z. was a subsisting charge, 
and that the personal representatives of B. were entitled to have it 
raised out erf the real estates. Johnston v. WehsteVj 23 Law J., 
Chan. 480. 

7. Construction of-^ Alternate gift — B.ight of opinion.— ^A testatrix, 
by her will dated in 1832, gave to trustees the sum of 20Z. per an- 
num^ Sank liong Annuities, or *^ an amount or yearlv sum eoual 
thereto," upon trust to pay the same to A. B. for her fife, and' after 
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hme decease to transfer the principal stock or mone j, which Aonld 
be set i^Mirt for the payment of the said jearly sum unto A. B/s 
children, who should be living at A. B.'s decease. At the date of 
lier will^ the testatrix had 60L long annuities, and she continued to 
possess the same until her death. These lon^ annuities being ter« 
minable in 1860, it was held that the testatrix mtended to give a ncM 
manent annuity of 20^., and that the trustees were bound, on benalf 
of the children of A- B^ to take the course most beneficial for th^n^ 
mad to hAve a permanent fund invested, producing 20^. per aniuun* 
Maggmr v« Neaiby, 23 Law J., Chan. 455. 

8. Oansirueium of being in England — lAving in England. — A tMN 
tatrix bequeathed the residue of her estate to such of her nephews 
and nieces as should be in England at the time of her death, and th^ 
children of such of her nephews and nieces as should be then 
dead living in England. Two of the nieces were domiciled abroad at 
the date of the will and the time of the death. A., anoth^ niece, at 
the time of i^ death, was living with her husband, who was on duty 
with his regiment in Ireland ; and B., another niece, was staying with 
A. in Irehmd on a visit at the same time. Held : that A. and B., 
though not actually in England at the time of the death, were entitled 
to s^res in the residue. Wbod9 v. Toumleyy 23 Law J., Chan. 28J.« 

9. Oonttmetian of— Charge of legacies an residue of real eeMe^--* 
A testator, after making certain pecuniary and specific bequests, gave 
to A. B. 150/. to be paid to her on her marriage, and after disposing 
of an interest in park of his real estate, gave all the i^idue of his 
estate and effects, real and personal, to G. D«, whom he a{>pointed his 
exeeutor. C. D. paid the aebts and several of the legacies, but did 
not pay A. B. her legacy on her marriaee. A. B. and her husband 
filed a bill against G. D. ; and, upon taking the bill pro confissso^ it 
was held, that the legacy was charged upon the residuary real estate. 
Francie v. Clemow, 23 Law J., Ghan. 288. 

10. OonstrucHon qf—Con/cereion — Duty of esoeeutor — AjMumptionqf 
the eharaet^ of trustee.^^A testator who was s^ed and possessed of 
real and leasehold estate and of personal property (part of the leas&* 
hold being a colliery), specifically derised part of his real estate to 
his s(»i, and then devisea fmd bequeathed aU the residue of the real 
and the whole of his personal estate to trustees upon trust, at some 
convenient time, with the approbation of his son, to sell and convert 
the same, and raise and invest and apply 1,000^. upon certaiB trusts^ 
and to pay two life annuities, and then to pay his, the testatot's^ 
daughter an annuity of 200/. a year for her hfe^ over and abeve half 
the income of ihe real and personal estate given to the trastee& 
The testator then directed tluit the daughter's aonuity should not 
exceed 600/. a year, and that the profits of the mine should not be 
deemed income until 10/. per cent was set i^Bort for expenses; and 
he gave all his property, subject to the legacy on annuities, to his 
son, and empowered his trustees to let his son into possession of all 
the property, upon his securing the lega^ and annoitieB. He 
appmkteli Ins two trustees and ms son exeeutcn*s. At the dettbh of 
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the testator, his debt exceeded the amount of the pure personalty. 
The son alone proved the will, the trustees having disclaimed the 
trusts, and renounced probate. The son entered into possession of 
the whole property. The colliery was worked out, and yielded a 

{rofit of, altogether, 27,000/. The daughter filed a bill against her 
rother and other parties for the admmistration of the testator's 
estate : Held, that the son having acted as sole executor and trustee, 
could not be allowed to make a profit of the ti;ast ; that the dear 
income of the colliery formed part of the capital of the testator's 
personal estate ; and that, although the colliery ought to have been 
sold twelve months after the testator's death, yet not having been so, 
the son was not entitled to have its value ascertained at that time, and 
to be only chained with that sum and interest, but that the 27,000/. 
most be treated as part of the general personaJ estate, the son being 
allowed his reasonable expenditure on the colliery. LordY, Wight- 
iffiok, 2d Law J., Chau. 285. 

11. Construction of— Specific hegiuest — Extrinsic evidence, — ^A tes- 
tatrix, the owner of four Spanish certificates of inscription of the 
nominal value of 1,000/. each, redeemable for 550/., bequeathed to 
trustees the sum of 2,000/. Spanish bonds or coupons, belonging to 
her in trust for A. B. The testatrix had no Spanish bonds or 
coupons. She, during her life, was accustomed to describe her cer- 
tificate as ''of 500/. each," and the four as " securities for 2,000/. :" 
Held, first, that the legatee was entitled to two only of the certifi- 
cates of 1,000/. each, the same being sufficiently described as bonds 
er Coupons ; and secondly, Uiat evi&nce of the expressions used by 
the testatrix was not admissible to explain the bequest. JEEorwood 
V. Qi^th, 23 Law J., Chan. 465. 

12. Construction of— Time at which to take the death of a legatee, 
— ^A testator gave all his real and personal estate upon trust for his 
brothers and sisters. A., B., C, D., fuid E., their neirs, executors, 
administrators, and assigns. He then gave a power of sale to his 
trustees, and directed that the moneys should be divided between 
his brothers and sisters. He then declared that, if anv of his 
brothers and sisters should die without leaving issue, his or her share 
should go to the survivors, and that if any of his brothers or sisters 
should have left issue, such issue should be entitled to their parent's 
shares : Held, that the brothers and sisters living at the testator's 
death were absolutdy entitled to shares of his real and personal 
estate. Wbodbwme v. Woodbume, 23 Law J., Chan. 336. 

13. Construction of-^^What passes under the word " moneys,*^ — ^A 
testator bequeathed to a legatee all his moneys, household furniture, 
plate, books, linen, wearing apparel, &c. The testator at the time of 
his death had the sum of 2,000/. at a bank, as a common banldng 
account, and the further sum of 6,000/. at ilie same bank, on a de- 
posit account, for which interest was allowed him by the bank. 
There was in the hands of a stakeholder at the lime of the testator's 
death a sum of 6,000/. which had been deposited by him to await the 
result of a bet. This sum was paid after his death to his administra- 
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trix : Held, that all three BoniB paaael to the legatee under the 
term of '' moneys." Manning r. FureeU^ 28 Law JT Chan. 428. 

14. Speaking from tegtator^a death^^Spec^e leffocv — OotUrary m- 
tentioti-'l Vict. e. 26, #. 24.--The 24th section of Vict. 1, c. 26, 
which provides, that a will shall speak and take effect as if executed 
immediately before the death of the testator, unless a contrary inten- 
tion appear by the will, will probably give an extended effect to what 
would have been a specific oequest of a class of personal property 
before the statute. For instance, a bequest since the Act of '^ ail my 
stock," would probably pass all the stock of the testator at the time 
of his death ; but a gift of ^ all my stock which I have purchased," 
must be confined to stock actually purchased at the date of the wiU. 
A will made since the statute contained the words—'' I hereby 
exonerate my sister firom all claims in respect of money laid out by 
me in improvements of the estates in Scotland, and which moner. 
has, according to the laws of Scotland, been charged thereon: 
Held, that this exoneration only applied to monejrs so charffed at the 
date of the will, and not to money afterwards laid out and charged, 
nor even to money then laid out and afterwards charged. Dougloi 
T. IhuglM, I Kay, 400. 

WrNDING-UP K(yS.—0(m^nf>utor8 — rariaUon of scheme of 
company,. — ^A prospectus was issued for the establishment of a com- 
pany ^ A. B. took shares, and paid his deposit. Afterwards, at a 
meeting of shareholders, the scheme was greatly varied. A. B. was 
present, but took no part in the matter, and never after in aznr way 
interfered. The company was formed on the new scheme, and miled : 
Held, that A. B. was not a contributor. GoldemitPt eaee, Be The 
Britieh and American Steam Navigation Oompan^y 16 Beav. 262. 
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23 Law Journal (N. S.)> parts 7» 8, 

and 9. 
17 Queen's Bench Reports (Adol- 

phus & Ellis), part 2. 
9 Queen's Bench Reports (Ellis & 

B.% part 2. 



13 Common Bench Reports (Scott), 

parts 6 and 6. 

14 Common Bench Reports (Scott), 

part 1. 



ACCORD AND SATISFACTIOI^.— Acceptance of a lesser sum 
in satisfaction of a greater — Infancy, — The withdrawal by a de- 
fendant of a plea of in&ncj, whether true or false, is a sufficient 
consideration for an agreement on the part of the plaintiff to accept 
a smaller in satisfaction of a greater sum. Cooper v. Farker, 14 
C. B. (Scott), 118. 

ACTION, — When maintainahle — Judge* s order — XTndertaking to 
pay, — An action does not lie for disobedience to a judge's order, 
whether drawn up by consent or hostilely. A defendant having been 
arrested in respect of a debt &om which he was protected by an 
order of the Insolvent Court, applied for his discharge to a judge at 
chambers, when the following order was made : '' Upon hearing the 
attorneys or agents on both sides, I do order that, upon payment by 
defendant of 5/. forthwith, the defendant be discharged, the defendant 
hereby undertaking to pay the rest of the debt and costs," bv certain 
specified instalments : Held, that a declaration for a breach of this 
undertaking was bad, although it also stated that the order was made 
with the consent of the plaintiff and the defendant. JBLookpayton y. 
Bussell, 23 Law J., Exch. 267. 

ADOPTION OF HOBHOUSE'S ACT IN A PARISH 
DIVIDED BY STATUTE.— iS'^. Giles in the Fields and St, George, 
Bloomsbury, — ^The ancient parish of St. G-iles in the Pields was 
divided (under Acts of Anne and Geo. 1 and Gteo. 2, for the building, 
&c. of new churches) into two parishes, St. Giles in the Fields and 
St. George, Bloomsbury, which were made separate and distinct for 
all purposes, except as to church, highway, and poor rates ; and sepa- 
rate vestrymen were appointed for the new parish. By stat. 11 
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Gteo, 4 and 1 Wm. 4, c 10, for regulating the affairs of the joint 
parishes of St. G-iles and St. George, and of the separate parishes of 
St. Giles and St. George, the vestry of each parish was to be com- 
posed of forty-two persons (besides the rector and churchwardens), 
elected by the vestrymen duly qualified ; each vestry was to appoint 
its own churchwardens and auditors, and make its own church-rates, 
and to manage some other affairs of the separate parish ; and the 
vestrymen of the two parishes were to be the joint vestry of the 
parishes, and to appoint overseers and directors, and other officers, 
to manage the relief of the poor of the joint parish, to make its 
poor-rates, and to exercise other powers relative to the poor, and 
concerning the parishes jointly. Questions before the joint vestry 
were to be decided by a majority of the vestrymen present : Held,' 
that the parishioners of one of the parishes could not separately 
adopt the provisions of Sir J. Hobhouse's Act, 1 & 2 Wm. 4, c. 60, 
for the election of their own vestry. The Queen v. JBassett and Hoi- 
land, 17 Q. B. 332. 

ALEHOUSE LICENSING ACT, 9 Geo. 4, c. ei.—Form of 
appeal against conviction ly stat, 11 ^ 12 Vict, c. 43, >. 27 — Certio- 
rari — Motion to quash order when brought up for the purpose of 
execution under stat. 12 ^ 13 Vict, c. 45, s. 18. — On appeal against 
a conviction under the Alehouse Licensing Act, 9 Geo. 4, c. 61, the 
ftessions affirmed the conviction, and ordered that the appellant 
should forthwith pay to the respondent justices the sum of &c. for 
costs, and in case of default should be committed to the House of 
Correction until such sum should be paid : Held (though conform- 
able to stat. 9 G^o. 4, c. 61, s. 29), a bad order, since stat. 11 <& 12 
• Vict. c. 43, which, by s. 27, enacts, that if on appeal against " such 
conviction or order" as is there mentioned, the sessions shall award 
costs, their order shall direct the costs to be paid to the clerk of the 
peace, to be by him paid over to the party entitled, and shall state 
within what time payment shall be made, and that on non<»payment 
within the time, and in default of distress, the party may be com- 
mitted for any time not exceeding three months, unless the costs, &c. 
be sooner paid ; for the words " such," " order," apply generally to 
all orders of magistrates out of sessions, and appeals' against such 
orders (unless in cases excepted by the Act), and the Act (sect. 36) 
repeals all statutes inconsistent with it. Certiorari is taken away by 
stat. 9 Gteo, 4, c. 61, s. 84, but the order was brought into this Court 
by an ex-parte application of the' respondents, under stat. 12 & 13 
Vict. c. 45, 8. 18, for the purpose of having execution. The appel- 
lant had paid 10/. in part of the costs ; but on the order being 
removed, he immediately applied to a judge at chambers, in vacation, 
to stay execution* The judge holding himself not authorized to 
mterfere, the execution proceeded. In the ensuing Term the appel- 
lant moved the Court to set aside the execution. Six months had 
then elapsed since the making of the order of sessions: Held, that 
the order of sessions being before the Court, the appellant might 
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object to it as illegal ; that he was not too late, having proceeded 
without delay after the removal ; and that his right was not pre- 
judiced by the part payment of costs. The Court set aside ihefi,fa, 
and ordered the monies paid and levied to be refunded, the appellant 
undertaking to bring no action. The Queen v. Hellier, 17 Q. B. 229. 

ARBITRAMENT. —Sujiciency of award^Direction to enter a 
verdict. — An action of ejectment upon two several demises was, after 
issue joined, referred by a judge's orcter to the award, order, arbitrament, 
final end, and determination of an unprofessional arbitrator ; the costs 
of the cause and of the reference and award to abide the event of the 
award. The arbitrator, professing to make his award " of and con- 
cerning the matter to him referred," ordered that " the verdict in the 
said cause should be entered for the lessors of the plaintiff: Held, by 
Maule, J., and Talfourd, J., that although the suomission gave the 
arbitrator no power to enter a verdict, yet that, inasmuch as the 
words used by him were not precise and technical words, the Court 
was at liberty to deal with them as a mere intimation of his inten- 
tion substantially to decide in favour of the lessors of the plaintiff, 
and, consequently, that the award might be enforced by action, 
"Williams, J., dissentiente, on the ground that, in so holding, the 
Court would virtually be overruung a decision of the Court of 
Exchequer, which had been recognised by subsequent cases, though 
he conceived it to have been erroneous. Law and others v. Black" 
hurrow, 14 C. B., Scott, 77. 

AEBITEATION.— 1. Award hy two of three arbitrators without 
consulting the third — Waiver of objection — Closing award without 
notice. — By an order of reference, a cause was referred to A. and 
B., and such third person as they should nominate, before proceeding 
to the reference, so that they, or any two of them, shoula make the 
award. The plaintiff requested the arbitrators to appoint an umpire, 
and asked C. to act as umpire, to which he consented, and they 
appointed him third arbitrator, and they enlarged the time for 
making the award, but without consulting C. Afterwards A. asked 
the plaintiff for further documents, besides what he had alreadv fur- 
nished, and the plaintiff said that no more were necessary. A. and 
B., from time to time, told the plaintiff that they were proceeding 
without C. ; but they did not ask him if he had any further evidence 
to offer, nor state that they were going to make their award. A. and 
B. gave no notice of their meetings to C. or to the plaintiff's attor- 
ney, and made their award without consulting C. The plaintiff 
stated, in his affidavit, that he had material witnesses whom he had 
not had an opportunity of examining before the arbitrators : Held, 
that although the plaintiff might not be entitled to object that the 
award was made by two of the three arbitrators without consulting 
the third, having agreed to treat C. as an umpire, and having known 
that A. and R, were proceeding alone, yet that the arbitrators had 
not perfectly discharged their duty, as they had not given the plain- 
tiff notice that they were about to make their award, and afforded 
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him the opportunity of examining his witnesses, and, therefore, that 
the caae should be referred back, with a direction to the third arbi- 
trator to act as such. Be Faterson v. Ai/re^ 23 Law. J., C. B. 129. 

2. Power of Court to enlarge time — One party dead — Discretion of 
Court as to enlargement, — The cause and all matters in difference 
between two partners were referred, by order of Nisi Frius, to an 
arbitrator, who was to make his award on or before the 24th of 
August, 1852, or on or before such ulterior day as he might indorse 
on the order. In case of the death of either party, the award was to 
be delivered to the personal representative. When the plaintiff was 
about to be examined before the arbitrator, an adjournment was 
agreed to, with a view to a compromise, and the 24th of August 
passed without any enlargement of time by the arbitrator. The 
defendant afterwards refused to consent to any enlargement. In 
June, 1853, the plaintiff died. His executrix was desirous of pro- 
ceeding in the reference, and applied to the Court to enlarge the 
time. The defendant opposed the enlargement, denied the power of 
the Court to enlarge the time, and charged in his affidavit that the 
plaintiff had received large sums of money on account of the partner- 
ship which he had not brought into account. The Court held that 
it had power to enlarge the time ; but, under the circumstances, in 
the exercise of its discretion, refused to grant an enlargement. 
Edwards v. DavieSy 23 Law J., Q. B. 278. 

ATTESTATION OF ATTOENEY UNDEE STATUTE 1 & 2 
VICT. c. 110, s. 9. — Objection when barred by laches, — ^A warrant of 
attorney, to confess judgment as a security for advances, was attested 
in due form by an attorney, acting for defendant and as his attorney, 
and at his request, but who also acted, in the transaction, for the 
plaintiff. Defendant was informed that the attorney had been con- 
sulted by plaintiff. The warrant was executed on 6th March, 1847. 
Judgment was signed on 19th July, 1847, and 2iji.fa, shortly after 
issued, but was not executed. The plaintiff, after the judgment was 
signed, gave fresh credit to the defendant in the way of his trade. 
On 28th June, 1850, a levy was made. None of these facts were 
concealed. The defendant was adjudged a bankrupt on 29th July, 
1850. A rule to set aside the warrant of attorney, and all subse- 
quent proceedings, was obtained in Trinity Term, 1851 : Held, that 
by stat. 1 & 2 Vict. c. 110, s. 9, the attorney acting for the plaintiff 
could not act as attorney for the. defendant, and that the objection 
being made, must prevail : Held also, that the circumstances above 
stated did not preclude the assignees of the bankrupt defendant from 
raising the objection. Semble^ that lapse of time after execution levied, 
and other circumstances, showing that the plaintiff was knowinglv 
allowed to alter his position on the faith of a judgment thus obtained, 
may preclude the defendant or his representatives from raising the 
objection. Sed gtujere Hirst v. Hannah, 17 Q. B. 383. 

ATTORNEY. — Five years' service of cleric — Service under articles 
— Service by consent of the master, — A clerk duly articled to an 
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attorney, served a portion of his time with his master. It was then 
agreed that the clerk should be assigned to his father, also an 
attorney, for the residue of his term. On this understanding the 
clerk immediately lefl his first master with his consent, and served 
bis father as a clerk for the residue of the five years. A dispute 
having arisen between the first master and the father respecting the 
amount of premium to be repaid, which was not settled for some 
mouths, the assignment of the clerk was not executed until about 
six months after he had actually commenced to serve his father : 
Held, that the service to the father during the interval before the 
execution of the assignment could not be considered as a service with 
the father under the articles ; but as it was by the consent of the 
original master and for his purposes, it might, under the circum- 
stances, be considered a service with that master. Ex parte Bruttan, 
23 Law J., Q. B. 290. 

BAIL. — ^1. Admitting prisoner to — Bute to guide the discretion of 
the Court. — On application to bail a prisoner charged with a criminal 
offence, the test to govern the discretion of the Court is the proba- 
bility of the prisoner's appearing to take his trial ; but in applying 
that test, the Court will not look to the character or behaviour of 
the prisoner at any particular time, but will be guided by the nature 
of the crime charged, the severity of the punishment that may be 
imposed, and the probability of a conviction. Therefore, where the 
evidence was strong against a bankrupt committed to prison on a 
charge of concealing a part of his estate, which is an offence sub- 
jecting the party convicted to transportation for life, the Court 
refused to allow him to be bailed. Be Bohinsoriy 23 Law J., Q. B. 
286. 

2. TaJd/ng money out of Court paid in in lieu of hail — Money paid hy 
third party — Consent of defendant, — ^Where a plaintiff replies taking 
issue on a plea, and sJso demurring to it, pursuant to the Common 
Law Procedure Act, the defendant on putting in bail before issue is 
joined on the demurrer, is in time to apply to take out of Court 
money paid in in lieu of bail, which, by the statute 7 & 8 Geo. IV. 
c. 71, s. 3, he may take out " at any time during the progress of the 
cause before issue joined in law or fact.'* When the money has been 
paid in by a third partv, on the bail being put in and perfected, the 
Court will pay it out to him, if the attorney who gives instructions 
for the appucation swears that he is the attorney of the defendant, 
and acts for him, though the defendant himself is abroad. Alceniu9 
V. Nygren, 23 Law J., Q. B. 287. 

BANKEE. — Befusal to pay trader's cheques — Damages, — In an 
action against bankers for remsing to pay a trader's cheques, they 
having at the time of refusal sufficient assets of the trader, the latter 
may recover substantial damages without proof of actual damage. 
Bolin and another v. Steward, P. 0. 23 Law J., C. B. 148. 

BANKEUPT.— 1. Commitment of wider 12 S[ 13 Vict, c. 106, 
s. W^y for not fully answervng hefore the commissioner. — A bankrupt, 
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on his examination before a commissioner, being asked wbj a certain 
cheque for lOOZ. had been drawn in favour of his brother (who he 
admitted did not receive the money), and how the proceeds were 
appropriated, answered that his memory did not serve him. The 
commissioner committed him to prison, for not answering to his 
satisfaction, under the 12 & 13 Vict. c. 106, s. 260: Held, that he 
was justified in so doing. The 261st section of the statute provides, 
that, upon a habeas corpus to discharge the bankrupt from a commit* 
ment under sec. 260, the Court shall, if required by the bankrupt, in 
case the whole examination is not set out in the warrant, ^ inspect 
and consider the whole of the examination of such person, whereof 
any such question was a part." Q^<Bre, as to the mode of obtaining 
the examination, where the rule is merely to show cause why a habeas 
corpus should not issue, it not being the practice to grant a certiorari 
for that purpose. Mv parte Bradbury, 14 C. B., Scott, 15. 

2. Goods in the order and disposition of the bankrupt — Order of 
commissioner for sale of goods, — The taking of goods by the true 
owner out of the "possession, order, or disposition" of a bankrupt, 
after a secret act of bankruptcy, but before the date of the fiat, or 
the filing of the petition, is "a dealing or transaction" with the 
bankrupt, within the protection of the 133rd section of the 12 & 13 
Vict. c. 106. An order made by the Court of Bankruptcy for the 
sale of goods so circumstanced, under sec. 125, is not finally and con- 
clusively binding upon the owner of them. Oraham and another v. 
Furberll^ C. B., Scott, 134. 

BK^KSiVY^OY,-'ConsolidaUon Act, 1849 (12 Sf 13 Ttct, c, 106), 
*. 2^4^^- Notice to dispute tradir^ — Admission of co-existent petition^ 
ing creditor's debt — Trading — Buying on commission, — In an action 
by the assignees of a bankrupt, if the defendant does not give notice 
that he will dispute the petitioning creditor's debt, under the 12 & 13 
Vict. c. 106, s. 234, he must be taken to admit it for all purposes. 
Therefore, where a defendant had given notice that he would dispute 
the trading, but no notice that he would dispute the petitioning cre- 
ditor's debt, and the judge at the trial nonsuited the plaintiifs on the 
ground that the petitioning creditor's debt did not exist at the time 
of the trading proved, the Court set aside the nonsuit, confirming 
Porter v. Walker. Qiuere, whether a person who sells goods for 
another on commission, but does not buy, is a trader within the 
Bankrupt Law Consolidation Act, 1849 ? Hernaman/n and another^ 
Assignees of Burgess v. Barber, 23 Law J., C. B. 145. 

BILL OF EXCHANGE.— 1. Accommodation bill— In assumpsit 
by indorsee against acceptor, the defendant pleaded that he accepted 
the bill for the accommodation of the drawer, that the drawer nego- 
tiated it for his own use, and paid it at maturity ; that it was deli- 
vered by the holder to the drawer, who, without the consent of the 
defendant, and without having it re-stamped, indorsed it to the 
plaintifl^. It appeared, on the production of the bill, that the 
defendant's name was written on tlie back, and that there was a 
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memoTandum oh the face of it denoting the time of Its maturity ; 
and it was proved that the bill was delivered by the drawer to the 
plaintiff after that date : Held, no evidence to show that the bill had 
been negotiated by the drawer, and paid by him at maturity. Jewell 
V. Farr, 13 C. B., Scott, 909. 

2. Alteration — Flaee of payment — Discharge of acceptor — Remedy 
ofh&ndjide indorsee for vahie. — Where a bill of exchange was, with- 
out the privity of the acceptor, altered by inserting the words " pay- 
able at A.,*' and afterwards indorsed to the plaintiff for value, who 
took it hondrfide, and without knowledge of the alteration, it was held 
that this was a material alteration which discharged the acceptor. 
The plaintiff^ 8 remedy in such a case is confined to a right to recover 
tiie consideration for the bill as between himself and his immediate 
indorser ; and a similar remedy may be resorted to between all prior 
parties to the bill until the party is reached through whose fraud or 
laches the alteration was made. Burchfield v. Moore^ 23 Law J., 
Q. B. 261. 

8. Foreian or inland — Stamp authority to draw. — Where a bill of 
exchange drawn in blank in a foreign country, was sent by the 
drawer to his agent in London to be accepted by a customer of the 
drawer as a mode of payment for goods, and the agent, without any 
authority from the drawer, filled it up and induced the defendant, 
who was not a customer of the drawer, to accept it, and afterwards, 
in fraud of the drawer, indorsed it to the plaintiffs for value : Held, 
that the bill being drawn partly abroad and partly in this country 
did not require a stamp. Barker and another v. Sterne, 23 Law J., 
Exch. 201. 

4. Bla/nJc indorsement — Delivery, — Where a bill of exchange is 
indorsed in blank, and is transferred by the indorsee by delivery 
only, without any fresh indorsement, the transferee takes as against 
the acceptor any title which the intermediate indorsee possessed. 
Fairclough v. Favia, 23 Law J., Exch. 215. 

5. Froof of consideration, where the bill is shown to have been 
obtained from the defendant by fraud. — To a declaration on a bill of 
exchange drawn by A. upon B. (the defendant), and indorsed bv 
A. to C, and by C. to D. (the plaintiff), the defendant pleaded. 
Eirst, that there never was any value or consideration for the ac- 
ceptance of the bill, or for the drawing or indorsement thereof by A. ; 
that A.'s indorsement was in blank ; that, after the bill was drawn 
and accepted by the defendant, he gave it to one E. for the special 
purpose of getting it discounted for him, and paying over the pro- 
ceeds to him ; that E. did not get the bill discounted, or pay over 
the money to the defendant, but, in fraud of the defendant, and con- 
trary to the said special purpose, and without the consent of the 
defendant or of A. delivered the bill to some person to the defendant 
unknown ;* that C. never gave any value or consideration for the in- 
dorsement of the bill to him ; and that there never was any value or 
consideration for the indorsement to the plaintiff. Secondly (the' 
same as above, down to the asterisk, and then as follows) : — " That 
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C. before and at the time of the indorsement of the bill to him, had 
notice of its having been obtained from the defendant by fi*aud ; and 
that the plaintiff before and at the time of the indorsement to him, 
had notice that the bill had been obtained £rom the defendant br 
fraud." Evidence having been ffiven by the defendant at the trial, 
that the bill had been drawn and accepted as alleged in the pleas, 
and that the plaintiff had been defrauded of it by E., the judge ruled, 
that enough had been proved to call upon the plaintiff to show that 
he had given value for the bill ; the plaintiff's endence failing to 
satisfy the jury, who, in answer to questions put to them by the 
judge, found that the bill had been fraudulently obtained from the 
defendant by E., that the plaintiff was cognisant of the £raud, and 
that he gave no consideration for the bill, a verdict was entered for 
the defendant upon both issues : Held, that the ruling was correct, 
and the pleas substantially proved. Berry v. Alderman, 14 C, B., 
Scott, 95. ' 

BILL OF SALE.— Future crops—Insolvent— 5 Sf 6 Vtct c. 116, 
8. 108—7 Sf 8 Vict. c. 96.— By bill of sale under seal, dated the 
26th of January, 1848, S. assigned to the plaintiff all his household 
goods in and about his dwelling-house, and all his live and dead 
farming-stock, crops of grain, and the whole of his personal estate in 
and about the same, and upon and about the said farm and lands, to 
hold the same unto the plaintiff", his executors, administrators, and 
assigns, as a security for the payment of certain advances made and 
to be made, not exceeding in the whole 2,000Z. Proviso, that it 
should be lawful for the plaintiff, his executors and administrators, 
by virtue of the said indenture, at any time or times to seize and 
take possession of the said household goods, live and dead farming- 
stock, crops of grain and other effects, which should or might from 
time to time be substituted in lieu of the said stock, crops, and imple- 
ments of husbandry thereby assigned, or any part thereof, or which 
should for the time being be found in or about the messuage or 
dwelling-house, farm lands and premises, either in the lifetime or 
after the decease of the said S., and to sell the same, and out of the 
proceeds to pay all costs, &c., and monies due to the plaintiff. Fur- 
ther sums were advanced, and on the 2l8t February, 1849, a sum 
of 1,297/. ISs. 7d,, being then due under the deed, the plaintiff, under 
the powers thereby granted, seized and took possession (amongst 
other things) of some crops of grain then growing upon the said 
farm and lands, and which had been sown by the said S. subse- 
quently to the execution of the said deed. A man was then put in 
possession of these crops, and remained in possession of the same on 
behalf of the plaintiff. The day after this seizure ^Jl.fa. upon a 
judgment recovered against S. was delivered to the sheriff, and under 
it he seized the said growing crops: On the 8th of March S. pre- 
sented his petition to the Insolvent Court, under 5 & 6 Vict. c. 116, 
and 7 & 8 Vict. c. 96. The official assignee in the first instance, 
claimed the crops and other things seized as above mentioned by the 
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plaintiff, and a bill was filed by him in the Court of Chancery to 
restrain the plaintiff firom selling the same. This bill was after- 
wards dismissed, upon terms agreed on between the pkintiff and the 
assignee, and the latter then abandoned all ckim to such crops and 
other things. The sheriff continued in possession ; and the crops 
were subsequently sold, and produced less than the claim of the 

Slaintiff: Held, that as against the defendant, the execution ere* 
iter, the plaintiff was entitled to the proceeds of the growing crops. 
Cangreve y. JEvetU, 23 Law J., Exch. 273. 

BOAED OF HEALTH.— Ptfna% for acting as a member of a 
local hoards and voting on a question where the party is interested, — The 
19th section of the Public Health Act, 11 & 12 Vict. c. 63, imposes 
a penalty of 501. upon any person acting as a member of a local 
board of health who is disqualified or disabled by any provisions of 
the Act, such penalty to be recovered by any person, with full costs 
of suit, by action of debt : and one of the disqualifications consists 
in the being concerned in, or participating in the profits of, any 
bargain or contract entered into by such board, with aproviso^ that 
no person being a proprietor, shareholder, or member of any com- 
pany or concern established for the supply of water, or for the carry- 
ing on of any other works of a like public nature, should be disabled 
irom being, continuing, or acting as member of the said board, by 
reason of any contract entered into between such company or concern 
and such board ; but that no such person should vote as member of 
the said local board upon any question in which such company or 
concern was interested. And sec. 133 enacte " that no proceedings 
for the recovery of any penalty incurred under the provisions of this 
Act shall be had or taken by any person other than the party 
grieved," Ac. without the consent in writing of the Attorney-General. 
The defendant was a proprietor of stock in the Margate Pier Com- 
pany, and also a member of the local board of health at Margate, 
and in this latter capacity attended a meeting of the board, and voted 
upon a question upon which the Margate Pier Company was inter- 
ested : Held, that assuming the defendant to have incurred by so 
doing the penalty imposed by the 19th section of the 11 & 12 Vict, 
c. 63, an action for such penalty could not be brought against him 
.by a person who, not being a party grieved, otherwise than as one of 
the public, had not obtained the consent of the Attorney- General 
pursuant to sec. 133. Bogce v. Jliggins, 14 C. B. Scott, 1. 

BOND. — Condition — Principal and swrety. — The condition of a 
bond executed by the defendant as surety for A. recited (jmter alia) 
that it had been agreed between the directors of a company and A., 
that A. should proceed to such place in the East Indies, at such time, 
and by such conveyance, as the directors should direct, and there 
serve the company as engineer, at a certain monthly salary, to com- 
mence from the day of his embarkation at Southampton. The 
defeasance provided (inter alia) that if A. should forthwith proceed 
to such place in the East Indies, at such time, and by such convey- 
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ance, as the directors should direct, the bond should be void, A. was 
paid part of his salary in advance in London by a clerk of the com- 
pany, who at the same time gave him a ticket for the steamer from 
Marseilles, and money for the journey to that place ; but he remained 
at Boulogne for some time, and then returned to London : Held, in 
an action against the defendant on the bond, that the embarkation of 
A. at Southampton was not a condition to the operation of the bond, 
and that there was evidence of A. having been directed bv the directors 
to proceed to the East Lidies by Marseilles, and that by his neglect 
the bond was forfeited. Evans and others v. JErle, 23 Law J., 
Exch. 265. 

CAB.B.IERS. — Bailway company — Consignment note — Memoran" 
dum limiting responsihiltty — Delivery to company^s servant — Special 
terms — Evidence, — The course of business as to carrying pigs by a 
railway from H. to L., which the plaintiff, S. well knew, was that on 
the delivery of the pigs, the porter who received them gave the drover 
of the owner a consignment note, which was signed both by the drover 
and the porter ; that the drover then presented the consignment note 
to a clerk, who gave him a duplicate of a cattle note, to be presented 
on the delivery of the pigs at L. In the consignment note there was 
a notice that the company would not be liable for any articles 
unless they were signed for by their clerks or agents. S., after 
having delivered a large number of pigs in the usual manner, 
sent six more to the station by X., who was going to take some of 
his own. At the station X. got the usual notes for his own pi^s, and 
told M,, a porter, that the six pigs belonged to S., and M. said that 
he would take care of them ; but no consignment note was made out 
or signed. The pigs were never delivered : Held, in an action brought 
by S. against the railway company, for not delivering the pigs, that 
he could not recover, as there was no evidence that M. had any 
authority to contract for carrying the pigs, except in the usuiu 
manner, or that he held himself out as having such authority. Slim 
v. The Cheat Northern Bailway Company, 23 Law J., C. B. 166. 

CAEEIEES BY RAILWAY.— 1. Idahility of— Loss of article 
— Imperfect instrument in toritiny — Value — 11 Geo. 4^1 Will. 4, 
c. 68, s. 1, — A parcel delivered to a railway company for carriage con- 
tained 91. 10s. in cash, and an instrument bearing a bill of exchange 
stamp in the following form : " Three months after date pay to me 
the sum of IIZ. 10*. value received. To Mr. Cruttenden, &c. ; and 
written across it was an acceptance by Mr. Cruttenden. The parcel 
was addressed to G., a creditor of Cruttenden, and the intention was 
that G. should put his name "to the instrument as drawer. In the 
course of transmission the parcel was opened, and the inshniment and 
the money it contained were abstracted : Held, in an action against 
the company for the loss, that the instrument was a "writing" and 
not a bill note, or security for money, within the meaning of the 
Carriers' Act, 11 Geo. 4 &^ 1 Will. 4, c. 68, s. 1, but that it could not 
be considered of value, so as under that section to exempt the com- 



Common Law.. 109 

pany from their oommon law liability as oairiers. Sioesriger y« The 
South^Eastem Bailvoay Company, 23 Law J., Q. B. 293. 

2. Special contract — Delivery within reoeonable time — Nonsuit — 
JPractice at Nisi Frius. — To an action against the defendants as com- 
mon carriers, for not delivering '' within a reasonable time," piffs of the 
plaintiff, received by them to be carried from S. to B., the aefendants 
pleaded not guilty ; and that they received the pigs subject to a 
contract with the plaintiff that they would not be responsible for 
the delivery of the pigs " within any certain or definite time, nor in 
time for any particular market.'' At the trial the special contract 
was proved ; and evidence was given that the pigs were carried from 
S. and delivered at B. as expeditiously as the defendant's arrange- 
ments for the carriage of cattle would admit of, and the judge, no 
objection being made by the plaintiflTs counsel, nonsuited the plaintiff. 
The plaintiff moved to set aside the nonsuit and for a new trial, on 
the ground that the evidence as to the delivery within a reasonable 
time ought to have been left to the jury ; but inasmuch as he had 
not insisted at the trial upon having the evidence left to the juiy, 
and as the judge ought, as matter of law, to have directed the 
verdict to be entered for the defendants upon the plea setting up the 
special contract, the Court refused to disturb the nonsuit. Hughes 
V. The Cheat Western Baihoay Company, 23 Law J., C. B. 153. 

CEBiTIOBAEL — Nou'repair of highway — Indictment at assizes — 
Removal, 5^6 Win, 4, c. 60, ss, 95, 107. — An indictment for non- 
repair of a lughway preferred, and found, at the assizes by an order 
of justices made under the 5 <& 6 Wm. 4, c. 50, s. 95, may be 
removed by certiorari into the Court of Queen's Bench. The Queen 
V. ThelnhMtants ofSandon, 23 Law J., M. C. 129. 

CILARTBRPARTS:.--Construetion of— '' Turns of loading"— 
'Costs — Evidence, — By a charterparty, the ship was to proceed to 
Newcastle, and, on arrival there, " be ready forthwith, in regular 
turns of loading, to take on board a full and complete cargo of four 
keels of coals, and the remainder coke." The loading of coal at 
Newcastle is by Act of Parliament regulated by " turns," but there is 
no statutory regulation as to the loading of coke. In an action upon 
the charterparty in the County Court for not loading the coke within 
a reasonable . time : Held, that the expression " regular turns of 
loading" with reference to coal, meant, in turn at the spout, as 
directed by the Act of Parliament ; and that evidence which was 
offered to show that the usage or practice of Newcastle, was, to load 
coke "in turn" in the same manner, was improperly rejected. It 
is an inflexible rule in this Court, to give the successful party, on an 
appeal from the County Court, the costs of the appeal. Leidemann, 
Appellant ; Schultz, Respondent, 14 C. B., Scott, 38. 

CITY OF LONDON SMALL DEBTS ACT, 15 VICT. o. 
Lxxvii. ss. lid— 121.-— Verdict under 201. and ^Ol-— Certificate for 
costs. — Under the City of London Small Debts Act, 15 Vict. c. 
Jxxvii. BS. 119 — I2I9 in actions on contract, where less than 20Z. is 
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recovered, the certificate of the judfifemust be granted at the trial ; 
but where the recoverj is of a sum between 20/. and 50/., the certi- 
ficate may be granted at any time. Chaplin y. Lewf, 23 Law J., 
Exch. 200. 

COMMITTEE MAN.— Xta5i7% of committee of a club for money 
borrowed for the use of the club contribution, — A. and B., and twenty- 
four other persons, were members of the committee of management 
of a club. The club being in debt, a resolution was passed at a 
general meeting of the cluD (at which B. was not present), on the 
1st of June, 1852, to the effect that a loan of 4,000/. was necessary 
to free the society from outstanding liabilities, and that the com- 
mittee be empowered to raise that sum on the guarantee of the 
society. At a meeting of the committee on the 15th of June, at 
which B. was present, the above resolution was discussed ; and, at a 
second general meeting of the society, held on the same day, the 
resolution for the loan was confirmed. At a meeting of the com- 
mittee on the 3rd of August, at which B. was not present, the terms 
of a loan of 4,000/. from the Commercial Bank were arranged, and 
the money was placed to the credit of the club on the 6th, their 
account being at the same time transferred from another bank to 
the Commercial Bank. On the 12th of August, the signatures of 
B. and of certain other members of the committee, who were 
authorized to sign cheques on behalf of the club, were transmitted 
to the Commercial Bank; and various cheques were afterwards 
drawn by B. and other members of the committee upon the Commercial 
Bank, for the current expenses of the club. An action having been 
brought by the Commercial Bank against A. to recover the balance 
due to them from the club, and judgment having been recovered 
therein against A. for a large sum which he had paid : Held, that 
there being evidence of his previous assent to, and subsequent ratifi- 
cation of, the act of the committee in obtaining the loan, B. was 
liable to contribution ; and that the proceedings at the meetings at 
which he was not present were admissible in evidence against him 
in an action brought by A. to enforce such contribution. The JSarl 
of Mountcashell v. Barber, 14 C. B., Scott, 63. 

COMMON LAW PEOCEDUEE ACT, 1852, ss. 37, 222. — 
Misjoinder of defendants — Amendment at or after trial, — Where, 
in an action of contract, one of several defendants appears at the 
trial not to be liable, the proper course for the plaintiff, under the 
Common Law Procedure Act, 1852, is to apply at the trial for an 
amendment under section 37. The misjoinder is not such a defect, 
or error, as can be amended after the trial by the Court in banc, 
under section 222. Bobson v. Boyle, 3 Q. B., Ellis & B., 396. 

COPYHOLD. — Surrender and Admittance, — Li the absence of 
any special custom to that effect, the lord cannot be compeUed to 
take a surrender by deed burthened with trusts. A surrender, there- 
fore, to such uses as " A. B., his executors, administrators, or assigns, 
at any time, or from time to time, during the lives of the surrenderor 
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and A. B., or the life of the Bumvor of them, or within twentj-one 
days from the day of the decease (inclusively) of such survivor, shall, 
by any writing or writings under his or their hand or hands, appoint, 
and, in default of and until such appointment, to the use of A. B., 
his heirs and assigns for ever, according to the custom of the said 
manor," &c., is not, without some special custom in the manor to 
warrant it, such a surrender as the lord is hound to accept. Flaeh 
V. The Master, ifc, ofDoummg College, 13 C. B., Scott, ^45. 

COPTEIGHT. — What amounts to warranty of title — Judicial 
notice of law as administered in Courts of Equity. — Defendant, exe- 
cutor of a deceased author, M., wrote to plaintiff, a puhlisher, refer- 
ring to a previous offer from plaintiff to defendant to give 60Z. for the 
copyright of one of M.'s works called "V.," which defendant said he 
had accepted. Defendant then added : " I possess hut few of the 
copyrights of the earlier portion of M.'s works." I will let you know 
iQ a few days those of the works that belong to me that I feel dis- 
posed to offer" you ; " in the mean time, I shall be glad to know if 
you received my last letter accepting your offer for * V.,' and if not, 
whether you still hold the same proposal." Plaintiff paid defend- 
ant 60Z., and had from him a receipt in these terms : " Iteceived from 
S." (the plaintiff) "50Z. for permission to publish M.'s work * V.,* 
so long ais the copyright may endure. The right to be exclusively" 
S.'s " own for ten years from this date." M., in his lifetime, had 
agreed with B., another publisher, to sell him the copyright of " V." 
No transfer had been executed, and the agreement between M. and 
B., which was in writing, was unattested. This was unknown to 
defendant and to plaintiff. B. opposed the publishing of the work 
by plaintiff, who then brought an action against defendant on a war- 
ranty of title in the copyright : Held, that there was in this case an 
express warranty of title contained in the letter and receipt. Quare, 
whether, on the sale of such a commodity as a copyright, the law 
would imply a warranty of title ? Held, also, that B. had an equitable 
title to the copyright. The Court takes judicial notice of the law of 
England as administered in the Courts of Equity. Sims and another 
V. Marryat, 17 Q. B. 281. 

COEPOBATION. — 1. Bye-law : inference of from usage, validity 
of—JSlection of corporate officers — Limitation ofnumler of electors, — 
The Mercers' Company was one of the ancient guilds of the cit^ of 
London ; and by a charter of the 17 Ric. 2, the commonalty of the 
company were empowered to elect annually four wardens out of the 
commonalty. From 1391 to 1463, the practice was for the outgoing 
wardens to appoint their successors. From 1463 to the present 
time, a select body had existed under the name of the court of 
assistants, who held their offices for life, and supplied vacancies in 
their own body by self-election out of the whole commonalty. The 
court of assistants had, since 1463, alwavs elected the wardens from 
the commonalty of the company, and of late years exclusively from 
among the members of their own court. No instance was to be 
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found of wardens having ever been elected bj the commonalty al 
hirge ; Held, that this usage was sufficient to warrant the inference 
of a bye-law delegating to the court of assistants the power of 
electing wardens ; and that such a bye-law was valid, notwithstand- 
ing that it limited the right of election to a select and self-elected 
portion of the whole body. The Queen y. Fowell and others, 23 
Law J., Q. B. 199. 

2. Presumption of hye-law from usctge — Jtestriction of goverwment 
to limited body — Election of members of such body by the body itself. — 
By the governing charter of a corporation, the community were 
annually to elect four wardens from the men of the community. 
In fact, for about four hundred years, the election had been made by 
a court of assistants, who were elected by the court itself from the 
body of the community. The wardens had always been elected from 
members of the community, and generally, but not uniformly, from 
those who were members of the court of assistants : Held, 1 — that a 
bye-law establishing such a mode of election would be good ; 2 — 
that the passing of such a bye-law, in fact, might be presumed from 
the usage. Begina v. Powell and others, 3 Q. B., Ellis & B. 377. 

COSTS. — 1. County Court — Rescinding judge^ s order — Concurrent 
jurisdiction — Twenty miles — Mode of mecuurement — Carrying on busi^ 
ness — Affidavits, — Where a judge has made an order giving the plain- 
tiff his costs, under 16 & 16 Vict. c. 24, s. 4, and 9 & 10 Vict. c. 95, 
s. 128, on the ground that " the cause of action did not arise wholly 
or in some material point within the jurisdiction of the County Court 
within which the defendant carried on his business at the time of the 
action brought," the Court has power to review such order, and to 
rescind it, tf the judge has drawn a wrong conclusion from the affi- 
davits. Though the onus of proof in such a case is upon the plaintiff, 
it is the onu^s of proving a negative ; and therefore when the plaintiff 
states that he is informed and believes, and gives some reason for his 
belief, that the defendant did not carry on any business at the time 
of action brought, it lies upon the defendant to satisfy the court that 
he did carry on some business within the jurisdiction of the County 
Court. Per Jervis, C. J., and Maule, J., the " twenty miles " men- 
tioned in the 9 & 10 Vict. c. 95, s. 128, are to be measured " as the 
crow flies." Btohes v. Grissell, 23 Law J., C. B. 141. 

2. London Cownty Court Act, 15 l[ 16 Vict, c. Ixxvii. ss, 49, 119, 
120 — Attorney^ s privilege to sue — Action on bill of costs — Verdict 
subject to taxation — Review — Rescinding order, — Under the City of 
London Count3r Court Act, 15 & 16 Vict. c. Ixxvii. ss. 49, 119, 120, 
an attorney plaintiff is not deprived of his costs if he recovers more 
than 201,, though not more than 502., his privilege to sue in the 
Superior Court, when more than 201, is recovered, not being taken 
away by that Act. Where, in an action on a solicitor's bill of costs 
in Chancery, a verdict was given for the amount, subject to taxation, 
and a judge's order was made to tax the bill, and the bill was afleiv 
wards taxed by an officer of the Court of Chancery, this Cooit refused 
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to review the taxation. The judge's order for taxation directed that 
the parties, if the hill should be reduced on taxation, should remain 
in the same position as to costs as if the verdict had been found for 
the smaller amount ; and between the making of that order and the 
taxation, the judge before whom the cause was tried died, so that it 
was impossible to ^t a certificate from him under the County Court 
Act to save the plaintiffs costs. The Court refused, after the bill had 
been taxed under 50/., to rescind the judge's order as far as regarded 
the state of parties as to costs after tauttion. Borradaile and another 
V. NeUon, 23 Law J., C, B. 169. 

8. Under statute 3^4 Viet, e. 24, s. 2.— The first count charged 
the defendants with injury to the plaintiff's partj^-wall, by excavatmg 
by the side of it, and raising and overloading it. The defendant 
pleaded first, as to the raising and overloading, not guilty by statute ; 
secondly, as to the residue, payment into Court of 30/. The plaintiff 
joined issue on the first plea, and replied damages ultra to the second. 
At the trial a verdict was taken for the plaintiff subject to an award ; 
but no power was reserved to the arbitrator to certify for costs under 
the 3 & 4 Yict. c. 24, s. 2. The arbitrator having directed a verdict 
to be entered for the plaintiff on the first issue, damages 20«., and for 
the defendant on the second issue : Held, that the plaintiff was 
deprived of costs by the 3 & 4 Yict. c. 24, s. 2, having recovered by 
the verdict of a jury less damages than 40«. Seid v. Ashby and 
another, 13 C. B., Scott, 897. 

COUNTY COXJET ACT, 9 & 10 YICT. c. 95.— When title is 
in question within sect, 68 — Flea of not possessed — Costs — Onus of 
showing that title came in question. — Where a plaintiff in the Superior 
Courts, having recovered less than 20/., applies for costs under stat. 
13 & 14 Yict. c. 61, s. 13, on the ground that title to hereditaments 
came in question, the onus is upon him to sho wthat he ought to have 
costs ; and he must prove that title did hondjlde come in question at 
the trial. The plea of not possessed, in an action of trespass quare 
clausum fregitj does not necessarily raise a question of title in this 
sense. The proviso in stat. 9 & 10 Yict. c. 96, s. 68, as to actions " in 
which the title to any" hereditaments " shall be in question," 
extends only to actions in which the question of title actually arises 
in the course of the trial. Latham v. Spedding, 17 Q. B. 440. 

COUNTY COTJltT.— 1. Appeal— Jurisdiction— Claim for more, 
judgment for less than 201. — Shipping charterpartg — Usage of port — 
Beasonahle time — Costs. — An appeal lies from a county court if the 
elaim be for a sum above 20Z., and not exceeding 60Z., though the 
verdict be for an amount under 20/. By a charterparty the master 
of a vessel engaged to proceed with his vessel to a particular colliery, 
and there take on board for the freighters a cargo of coal. Before 
the charterparty was signed, both parties knew that the colliery was 
not at work, an accident having happened to the steam-engine ; and 
both were told it would be repaired in a short time, and that the 
vessel would be loaded in her turn within a few days after the 
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colliery got to work again, according to the practice of the port, 
which was, that ships were loaded in their regular turns as they 
were entered on the colliery books. The freighter had no control 
oyer the colliery. The ship was loaded in her turn, but not until 
several ^ys later than the colliery agents had led the parties to 
expect : Held, that if the steam-engine was repaired, and the colliery 
got to work in a reasonable time after the execution of the charter- 
party, and if the vessel was loaded in a reasonable time after the 
colliery got to work, the freighters were not liable to compensate the 
master of the vessel for the delay in loading. Harris and Taylor v. 
Dreesman (County Court Appeid), 23 Law J., Exch. 210. 

2. Jtmsdiction — Costs — Carrying on business — Personal attend- 
ance — Surgeon — Attending patients, — H. was a surgeon, apothecary, 
and accoucheur, residing at C, in the district of county court A. 
He daily attended to patients requiring his advice residing in the 
district of county court B. : Held, that he carried on his business 
within the jurisdiction of county court B. within the meaning of 
sect. 128 of the stat. 9 & 10 Vict. c. 95. He was also a partner in 
a mine on the cost-book principle in the district of county court B. 
He never attended to the mine personally, but the business was 
conducted by an agent. Semhle, that H. did not carry on the busi- 
ness of a miner within the jurisdiction of county court B. within the 
meaning of the statute, which contemplates personal attendance. 
Mitchell V. Render, 23 Law J., Q. B. 273. 

COUNTY YOTER,— Estate of the clear yearly value of 40*.— 
One who has a freehold interest in property of the value of 40«., but 
subject to an agreement to pay thereout a poor-rate charged upon 
his tenant in respect of the premises, has not a freehold estate of the 
clear yearly value of 40*., so as to entitle him to a vote for the 
county. Moorhouse, " Appellant ; Oilbertsony Respondent, 14 C.B., 
Scott, 70. 

COVENANT TO SECTJEE MONET DUE UNDEE AN 
ILLEGAL CONTEACT.— To a declaration in covenant the de- 
fendant pleaded, that before the making of the covenant it was 
unlawfully agreed between the plaintiff and the defendant that the 
defendant should sell, and the plaintiff purchase, certain lands for a 
certain sum of money, to the intent, and in order, and for the pur- 
pose, as the plaintiff at the time of making the agreement well knew, 
that the lands should be sold by lottery, contrary to the statute; 
that afterwards, in pursuance of the said illegal agreement, the said 
lands were conveyed to the defendant, and a part of the purchase- 
money for the same being unpaid, the defendant, to secure the pay- 
ment thereof, made the covenant declared on. A verdict being 
found for the defendant on the issue of this plea, the plaintiff ob- 
tained judgment non obstante veredicto : Held, in error, reversing 
the judgment below, that the plea was good; that after verdict it; 
ought to be taken to mean that the covenant was given in pursuance 
of the illegal agreement, and, even if not so understood, that the 
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covenant could not be enforced, since it waa given as a security for 
the pavment of money due under an illegal contract. Bridges v. 
Msher] 23 Law J., Q. B. 276. 

DEBT ON BOND.— ITAfl^ is an acknowledgment barring the 
Statute of Limitations — Stat. 3 4^ 4 Wm, IV, c, 42, s, 5 — Damages 
on separate breaches, — Debt by administrator of B. on bond made by 
W, to B., dated 5th December, 1812, The condition recited that B, 
had agreed to advance to W. the produce of the sale of certain stock 
in the funds, without any other aavantage than B. would have been 
entitled to if the stock had remained in his name in the bank ; that 
B. had sold the stock and paid the produce to "W. ; and that it had 
been agreed between them that the same or a like sum of the same 
stock should be replaced and transferred to B., and the condition was 
that if "W., before the 5th June then next, purchased the said amount 
of stock and transferred the same to B., and paid to B., in lieu of the 
dividends thereof, such sums as B. would have been entitled to 
receive for the dividends if the stock had continued in his name, at 
such times, and in such proportions, and in such manner, as the 
dividends would have been payable to B. if the stock had not been 
sold, then the bond to be void. Breach (1) that W. did not, before 
the 5th June, or since, purchase the said amount of stock and trans- 
fer to B., or to plaintiff as administrator ; (2) that the dividends of 
the stock, if it had remained standing in the name of B., would 
have been payable half-yewly after the date of the bond, and that 
the first and only one of such dividends before the said 5th of June 
would have been payable on the 6th January, 1813 ; that on 11th 
September, 1824, B. died ; that if the stock had continued standing 
in B.'s name or plaintiff's as administrator, a large sum, to wit, &c., 
would have been payable half-yearly as dividends, and that the 
money payable in lieu of such dividends, and becoming due after 
B.'s death (during a period which was specified), amounted to a 
large sum, to wit, &c. ; and that idthough the stock had not been 
transferred into the name of B., or of his administrator, yet "W. had 
failed to pay the sums so due in lieu of dividends. Plea : that the 
causes of action did not accrue within twenty years next before the 
commencement of the suit, Eeplication as to the first breach, that, 
while the stock remained untransferred, and a certain sum, to wit, 
Ac., was due in lieu of dividends, to wit on 10th September, 1824, 
"W. made an acknowledgment to J. B. that the stock remained un- 
transferred contrary to the condition, and was due thereon by "W. 
making to B. satisfaction on account of part of the said sum, to wit, 
lOZ. ; and that the action was brought within twenty years next after 
such acknowledgment ; and, as to the other causes of action, that 
they did accrue within twenty years, Ac. Rejoinder as to the first 
part of the replication, a traverse of the bringing of the action 
within twenty years next after such supposed acknowledgment. 
Issue thereon. As to the second part of the replication, issue waa 
joined. It was proved that B. had since the advance to W, agreed 
to board and lodge with W. at 10s, 6d. per week, that amount to be 
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deducted from the interest of the money which "W. had borrowed ; 
and that a settlement should be made every six months. B. had 
boarded and lodged with W. till B.'s death in September, 1824 ; but 
ijo settlement had ever taken place, though frequently demanded by 
B. : Held, first, that supposing the issue raised by the rejoinder cast 
upon plaintiff the burthen of proving- that such an acknowledgment 
as that mentioned in the replication was made within twenty years 
next before, &c., there was suflScient evidence to entitle plaintiff to a 
verdict upon both the first and the second issues. Secondly, that 
the bond was not within stat. 3 & 4 Wm. IV. c. 42, s. 6, that the 
replication, therefore, was no answer in law to that part of the plea 
which related to the first breach ; and that plaintiff was therefore 
uot entitled to any damages on the breach. But thirdly, that that 
part of the condition, which stipulated for the payment, from time 
to time, of the sums payable in lieu of the dividends, still remained 
in force as to so much of the sums as had accrued due, from time to 
time, within twenty years before action brought, the penalty of the 
bond not having been insisted upon in respect of sums accruing due 
earlier ; and that the plaintiff, therefore, was entitled to damages in 
respect of so much of the second breach. Blavr v. Ormondy 17 
Q.B.423. 

DETINUE. — Demand hy one of two or more jomt-fenants of a 
chattel, — Where two or more are jointly interested in a chattel, 
deposit it with a stranger, a demand by one in his own name only, 
and not on behalf of all, will not entitle such one to maintain detinue 
for it. Atwood v. Umest, 13 C. B., Scott, 881. 

DEVISE. — When it is to he construed as executing a power. — ^M. 
by will devised her estate to her son-in-law B. for life, remainder to 
her daughter F., his wife, for life ; remainder to trustees to preserve 
contingent remainders ; remainder to the use of the children of the 
marriage, as B. and F. should jointly appoint by deed, or as the 
survivor should appoint by deed or will, and, in default of appoint- 
ment, to the use of trustees for a term of 500 years, to commence 
on the death of the survivor of B. and E., and, subject thereto, to 
the use of P., eldest son of B. and E., in strict settlement. The 
trusts of the term were, 1st, on request of B. and E. to raise 10,000/. 
for B. and E. ; and, 2ndly, to raise for each younger child of B. and 
E. any sums not exceeding 1,000Z. apiece, as B. and E. jointly by 
deed, or the survivor by deed or will, should appoint ; and m default 
of appointment l,000i. apiece, payable after the decease of the 
survivor of B. and E., unless they or the survivor should appoint the 
same to be raised in his or her lifetime, in which case the term was 
to commence on such last-mentioned appointment. E. the wife 
died, leaving B. her survivor, without having joined in any appoint- 
ment under the will, and leaving four sons besides P. and a daughter. 
On the marriage of the daughter B. by deed appointed to her 1,000Z., 
payable on his decease. After this B. made nis will, by which he 
gave a legacy to his daughter, and to each of his other younger 
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cbildren beqaeathed '' such a sum of money as with " what thej are 
entitled to under (amongst other settlements referred to) '^ the will 
of M.y will make up to each 8,000/.," and '^ all the residue of mj 
personal estate, and all my real estate over which I have any dis- 
posing power, I give,*' &c., to P. and his heirs. At the time when 
this will was executed, B. resided on an estate derived from his own 
family, which was partly settled and partly held in fee : Held, that 
the devise of '* all my real estate over which I have any disposing 
power," was under the circumstances to be construed as a devise of 
the unsettled patrimonial estate of B., and did not operate as an 
execution of tne limited power of appointment over the estates 
which he held as tenant for life under P.'s will. Cooke v. Cunliffh, 
17 Q. B. 246. 

:E JECTMENT.— 1. Action for mesne profits. — A surrenderee 
(for a valuable consideration) of a copyhold tenement, who had 
never been admitted thereto, by his will devised it to A. B. : Held, 
that A. B. though admitted, gained no legal title to the premises. 
A judgment for the lessor of the plaintiff in ejectment is not con- 
clusive of the plaintiff's title, in trespass for the mesne profits, with 
a plea of not possessed, where such judgment is not replied by way 
of estoppel. Matthew v. Osborne, 13 C. B., Scott, 919. 

2. Leasehold — Executor and legatee — Assent to heqt^st, — T. F. the 
elder bequeathed certain leasehold premises to T. F. the younger, in 
trust to sell the same, and out of the proceeds to retain for his 
own use 150Z., to reimburse himself funeral expenses, &c., and to 
divide the surplus, if any, amongst the testator's children and 
grandchild. T. P. did not take out probate of his father's will, but 
entered into possession of the premises in question, and retained 
them till his death, having, by his will, bequeathed them to his 
executors, who demised them to the defendant. The plaintiff 
having taken out administration, with the will annexed of T. P. the 
elder, and brought ejectment to recover the premises : Held, that he 
was not entitled to recover, as the act of bequeathing the premises 
by T. P. the younger, was evidence of the latter having elected to 
take the premises as legatee. Ibnton v. Clegg and another, 23 Law J., 
Exch. 197. 

EVIDENCE. — 1. Admissibility of deposition in absence of witness 
— New trial in case of felowy, — If the deposition of a witness on 
charge of an indictable offence has been regularly taken before a 
magistrate, and at the time of trial such witness is dead, or 
(stat. 11 & 12 Vict. c. 42, s. 17) so ill as not to be able to travel, 
the deposition may be read as evidence against the prisoner. So 
also, if it be proved that the witness is kept away by the prisoner's 
procurement. But such deposition is not admissible on the ground 
merely, that the prosecutor, after using every possible endeavour, 
cannot find the witness. If procurement of the absence be shown, 
and there are several prisoners, the deposition is evidence against 
those only who are proved to have procured the absence. And 
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where tbe judge, admitting such evidence, left it g^neraJlj to the 
jury, and did not point out that it applied onlj to those implicated 
in procuring the absence (there being some who were not so 
implicated), and the latter were convicted, the Court granted a new 
trial. A new trial was granted on this ground in a case of felony 
removed by certiorari. T?ie Queen v. Scaife^ Smith, and Mooke, 
17 Q. B. 238. 

2. Entry in hooks of deceased steward. — In ejectment, the question 
being whether the premises were parcel or no parcel of a manor, the 
lessor of the plaintiff produced from his muniments books purporting 
to be the books of J. V., steward to the plaintiff's ancestor, the 
then Earl of A, In one of those books J. V. was debited, in 1782, 
with the receipt of rent for the premises iu question. The balance 
of the account for the half year was struck, but was not signed : 
under it was written, in a different hand, "The above balance is 
accounted for in a general statement at the end of the year's . 
account, ending Michaelmas, 1793, entered in a subsequent book." 
This entry was dated Feb. 18th, 1795, and was signed by the then 
earl and by J. V., junr. ; the balance was carried down in the account, 
and balances were struck in each half year : none were signed by 
J. v., but under each was a similar entry, signed by the earl and 
J. V-, junr., until the end of the last book, where was entered : 
"Balance due to J. V. 76Z., 18th Feb. 1795. The above account 
was this day settled ; and the balance, 76/., due thereon to J. V., 
senr., was paid by the Earl of A. to J. V., junr., and the vouchers 
delivered up to his lordship." This was signed by the earl and 
J. v., junr. No evidence was given of the character or position of 
J. v., junr., or that he was dead, or that he had ever existed : Held, 
that inasmuch as the entry was produced from the proper custody, 
and purported to be fifty-five years old, it was not necessary to 
prove that J. V., junr., was dead. And that inasmuch as J. V., 
juiu:., charged himself with the receipt of the last balance, and the 
entry of the payment of rent was part of the balance in that year, 
which was carried down so as to form part of the last balance, the 
entry was admissible evidence of the payment of rent. Doe dem. 
Lord Ashhurnham v. Michael, 17 Q. B. 276. 

3. Proof of plea of payment — Practice— Course of proceeding at 
trial. — A. and B. were both in the habit of sending goods to C, a 
factor, for sale. In the course of his dealings with C., B. purchased 
of him goods belonging to A., which were invoiced to him by C. in 
his own name ; though upon the balance of accounts between them, 
C. was indebted to B. A. afterwards filed an aflBldavit in the Court 
of Bankruptcy, in which he alleged that C. was justly and truly in- 
debted to him in a certain sum for goods belonging to him, sold and 
delivered by C. as the faetor or agent of A. to B^ and for which 
goods C. received payment by means of goods, and delivered to him 
by B., and which goods were used by C. in his trade of a cheese- 
monger. Upon this affidavit a fiat was worked out against C. to its 
termination. Held, that this affidavit did not estop A. from suing B. 
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for the price of the goods, or afford sufficient evidence to sustain a 
plea of payment in that action. Where counsel at the trial elect to 
relj upon a particular matter which is reserved bj the judge as a 
question of law, be cannot afterwards object that it was not pre- 
sented to the jury as a question of fact. Morgan ▼. Couchmanj 
14 C. B., Scott, 100. 

FALSE IMPEISONMENT. — C^arytf of felony^ Cdnvidum-^ 
^Evidence, admissibility of— lBon6, fides. — In an action against the 
defendant for giving the plaintiff into custody on a charge of stealing 
oysters from an oyster-bed : Held, that the defendant could not, for 
the purpose of proving honA fides on his part, give evidence of a prior 
conviction of a third party for stealing oysters from the same bed, 
such conviction not having come to the knowledge of the defendant 
at the time of his giving the plaintiff into custody. Thomas v. Bussell^ 
23 Law J., Bxch. 283. 

FEAUDXJLENT CONVEYANCE WITHIN STAT. 13 ELIZ. 
c. 5. — To what extent it operates, and as to what parties — Voluntary 
conveyance within stat 27 JEliz, e. 4. — Bj settlement on the mar* 
riage of J. T. and Isabella, afterwards his wife, a moiety of certain 
lands was convened to trustees, to the use of J. T. and his assigns 
for his life, remainder to the use of Isabella and her assigns for her 
life, remainder to the use of the first and other sons of J. T. by 
Isabella, successivelv in tail male ; remainder to the use of the daugh* 
ters of J. T. by Isabella, as tenants in common in tail seneral, with 
cross remainders between them ; remainder to the use of the settler, 
A., the father of Isabella, his heirs and assigns for ever. J. T. was 
seised in fee of the other moiety. By indentures executed after the 
marriage in 1815, and to which J. T., his said wife, and J. C. T^ his 
eldest son (then of age), were parties^ the settled moiety was con- 
veyed to a tenant for the purpose of suffering a recovery, and the 
unsettled moiety, with other lands of which J. T. was seised in fee, 
were conveyed to trustees and their heirs; and the uses of the 
respective conveyances were declared as follows : — As to the first 
mentioned moiety, to the use of J. C. T. and his heirs during the 
life of J, T., remainder to the use of Isabella and her assigns for her 
life ; and as to the same moiety after the determination of the life 
estates, and also to the moiety and lands secondly above mentioned 
from and immediately after the execution of this conveyance, to the 
use of J. C. T. and bis assigns for his life ; remainder to the use of 
the first and other sons of J. C. T. successively in tail male ; re- 
mainder to the use of E. T., the younger son of J. T., and his 
assigns for his life ; remainder to the use of the first and other sons 
of the same E. T. successively in tail male ; remainder to the use of 
the first and other sons thereafter to be bom to J. T. by Isabella, or 
any future wife successively in tail male ; remainder to the use of 
M., the only daughter of T., and her assigns for her life ; remainder to 
the use of the first and other sons of M. successively in tail male ; 
remainder to the use of the first and other daughters thereafter to 
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be bom to J. T. b^ his tben present or anj fixture wife successiTely 
in tail male ; remainder to the use of the first and other sons of the 
body of J, C. T. successively in tail general ; remainder to the use 
of the first and other sons thereafter to be bom of the body of 
J. T^ by his then present or any future wife successively in tail 
general; remainder to the use of the first and other sons of the 
body of M. (the then only daug^iter) successivelv in tail general ; 
remainder to the use of the first and other daughters to be born of 
the body of J. T. by his then present or any future wife, succes- 
sively in tail general ; remainder to the use of J. T. in fee. The 
recovery was suffered ; A. B. being demandant, C. D. tenant, and 
Isabella and J. C. T. vouchees, who vouched the common vouchee. 
J. T. was a trader, within the bankrupt laws, and executed the con- 
veyances of 1816, with intent to delay and defraud his creditors • 
but J. C. T., his son, was not privy to that intention. J. T. became 
bankrupt ; and his assignees filed a bill in Equity to set aside the 
deeds of 1815, and the recovery ; and a decree was made, declaring 
the same void as against the creditors, and the assignees entitled to 
the lands ; it was also ordered that the indentures shoidd be given 
up to the assignees to be cancelled, which was done. The assignees 
afterwards agreed to sell their interest in J. T.'s estates to J. C. T. ; 
and by indentures of July, 1821, made for the purpose of barring all 
estates tail, remainders, &c., iu, and expectant on the first-mentioned 
moiety, and for limiting the same as after mentioned, J. G. T., and 
the assignees, at the request and for the accommodation of J. C. T., 
bargained, sold, and released, &c., the first-mentioned moiety to 
C. D., in order that he might be tenant to and suffer a recovery, 
which was declared to enure to the use of the assignees during the 
life of J. T., the father, and from and after his decease, to the use of 
J. C. T. in fee ; the release to be void on nonpayment of purchase- 
money by J. C. T. The recovery was suffered accordingly ; J. C. T. 
bcin^ vouchee. And afterwards by indentures of March, 1823, 
recitmg pavment of the said purchase-money, the assignees bar- 
gained, sold, and released, &c., to J. C. T., the life estate of J. T. in 
the first-mentioned moiety, and the fee-simple in the other moiety. 
Afterwards J. T. and his wife died ; and J. 0. T. sold, and, in 1849, 
conveyed by deed the fee-simple of the entirety to a purchaser for 
value. On a case stated for the opinion of this Court, whether the 
eldest son of J. C. T. had any, and what estate or interest in the 
first-mentioned moiety : Held, that the deed of 1815 was made by 
J. T. without consideration, and was fraudulent and void as against 
creditors by stat. 13 Eliz. c. 6, and that nothing passed by it to 
J. C. T. That J. C. T. being a party to the recovery, its operation 
as to him was not preserved by stat. 13 Eliz. c. 5, s. 4. But that it 
barred the estates of the younger brother of J. C. T., his sister, and 
the original settler, they being persons having remainder or reversion 
within sect. 4. That if the release of 1816 was, under these cir- 
cumstances, wholly vitiated, the recovery of 1816 operated, not to 
the former uses, but as a simple recovery without any deed to lead 
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uses ; and that J. C. T. therenpon became tenant in fee ; and that, 
even if he had continued tenant in tail, hia estate became a fee- 
simple by the recoveiy and deeds of 1821 and 1823, and, conse- 
quently, his eldest son had now no interest. That whatever order 
might have been made by the Court of Chancery, if J. C, T. had 
interposed to prevent the deed of 1815 (to lead uses) from being 
entirely cancelled, the recovery, as the case now stood, enured to the 
use of J. T. for life (which mterest passed to his assignees) with 
remainder to J. C. T. in fee ; all the uses declared by the deed of 
1815 being void. And that, even if under that deed J. C. T. had 
become tenant for life in remainder with remainder to his first son 
T!a tail, yet the conveyance by that deed was a voluntary conveyance 
within stat. 27 Eliz. c. 4, and void (notwithstanding the recovery in 
1821) as against a purchaser for value ; and that on the conveyance 
to such a purchaser in 1849, the interest of J. C. T. having become 
hj the recovery of 1815 (for want of a deed to lead uses) a fee- 
isimple interest, was, by the conveyance of 1849, transferred to the 
purchaser. Tarleton v. Liddell, 17 Q. B. 390. 

FEEIGHIT. — Implied contract to pay-^Beceipt of goods — Charter- 
party — Bill of lading. — By a charterparty between G. Brothers and 
the plaintiff, the master of a vessel, it was agreed that the ship should 
load a cargo of flour, the '^ captain to sign bills of lading at more or 
less freight, without prejudice to this agreement, and being so loaded, 
Bhould proceed to Liverpool, or &c., and deliver ihe same, on being 
paid freight a lump sum of 1002." G-. loaded the vessel with 1,350 
^bags of flour, and P., on account of himself and the defendants 
jointly, put 600 bags of flour on board of her. The plaintiff, as cap- 
tain, signed a bill of lading, which he gave to P., stating the receipt 
from him of the 500 bags, and adding, " which, &c., I shall deliver 
for you, and in your name, to Z. & Co. (the defendants), paying me 
freight according to contract with Q. Brothers." P., the same day, 
inclosed the bill of lading to the defendants in a letter, observing that 
it did not express the freight ; and he further said : " I have given 
a letter of order of this date in favour of Q-. Brothers, that, on good 
delivery, you will pay them for freight 3i reals per cast, quin." This 
amount of freight was a larger sum than would have been payable 
on the 600 bags, if it were calculated according to the proportion 
tiiey bore to the whole cargo, and if the gross freight were the lOOZ. 
agreed upon in the charterparty. P. gave Gh. Brothers an order, 
addressed to the defendants, directing them, on the right delivery 
of the 600 bags, to pay to the order of G. Brothers the freight as 
specifled in his letter. The defendants purchased P.'s interest in 
the 600 bags, and, on their arrival at Liverpool, received them from 
the vessel under the bill of lading. The agent of Q-. Brothers paid 
the plaintiff the 100?. for freight under the charterparty, and de- 
manded freight for the 500 bags from the defendants, who did riot 
pay it : Held, that on these facts there was no evidence for a jury 
of any contract by the defendants to pay freight to the plaintiff, as 
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master of tbe vessel, for the carriage or for-the delivery, on request/ 
of the 500 bags of flour. Zwilchenhart and others, appellants, v. 
Henderson, respondent, 23 Law J., Exch. 234. 

QENEEAL HiaHWAY ACT, 6 & ^ WM. 4, c. ^0,— Costs 
of prosecution for non-repair — Successive surveyors — Mandamus — 
Distress — What are pencuties or forfeitures within sect. 103 of High- 
way Act, — Section 95 of the Q-eneral Highway Act, 5 & 6 Wm. 4, 
c« 50 (which enacts that, in the case of an indictment for non-repair 
of a highway preferred at the assizes or quarter sessions by order of 
the justices, as there directed, the costs of the prosecution shall be 
ordered by the judge who tries, or the justices of such quarter ses- 
sions, to be paid out of the rate made and levied, in pursuance of the 
Act, in the parish in which such highway shall be situate), extends 
not only to rates made or levied at the time of the order, but to the 
highway rate in general ; and if there be not sufficient fimds in the 
hands of the surveyors at that time, they must make a rate for the 
purpose. The order binds not only the surveyors in office at the 
time, but their successors, until the costs he paid. Such costs are 
not within the meaning of sect. 103, penalties or forfeitures inflicted 
or authorized by the Act, to be imposed for any ofience against the 
same, nor balances due from a surveyor, nor costs and charges 
allowed and ordered by the authority of the Act, the manner of 
levying, recovering, and applying of which is not thereb;^ otherwise 
particularly directed ; and, therefore, they cannot be levied by dis- 
tress, under the proceedings directed by that section. But a man- 
damus will issue to compel the taking of the proper steps. Meg, v» 
Eyton, 3 Q. B., Ellis & B., 390. 

HABEAS COEPIJS.— ^/ the suit of the father, to taJce a legiti- 
mate child out of the custody of the mother, — The Court granted a 
writ of habeas corpus, at the instance of the father of an infant 
between seven and eight years of age, commanding the mother (from 
whom the applicant was divorced) and her father to bring the infant 
into court, without any previous demand. Ex parte Diedrich WittCy 
13 C. B., Scott, 680. 

INFOEMATION. — Competency of witness — Criminal proceeding 
— ^ill of exceptions, — In an information for penalties under the 
Smuggling Acts, 8 & 9 Vict. cc. 86, 87, the defendant tendered him- 
self as a witness : Held, by Pollock, C.B., and Parke, B., that he was 
not a competent witness, because it was a criminal proceeding punish- 
able, on summary conviction, within the exception, in the 14 & 15 
Vict. c. 99, s^ ; but, per Piatt, B,, and Martin, B., that it was not 
within the exception, and that he was a competent witness. BembiUy 
that a bill of exceptions will not lie in an information for penalties, 
even with the consent of the Attorney- General. The Attorney- 
General V. Otto Badloff, 23 Law J., Exch. 240. 

INDICTMENT TJNDEE STAT. 4 GEO. 4, c. 64, s, 43, FOE 
AIDING TO ESCAPE EEOM PEISON: POEM OP.— Pm- 
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dpal and accessory — Indictment at adjourned sessions from Warwich 
to Coventry — Judgment of Court of Error under stat, 11 ^ 12 Vict, 
e. 78, s, 6. — Indictment under stat. 4 Geo. 4, c. 64 (for consolidating 
the laws as to gaols), s. 43, which enacts that if any person shall, 
" by any means whatever," aid any prisoner to escape, or in attempt- 
ing to escape, fix}m any prison, he shall be guilty of felony, and, on 
conviction, be transported for any term not exceeding fourteen years. 
The first count alleged that the gaol after-mentioned, situate at, &c., 
in the city of Coventry, was a gaol to which, at the time of the com- 
mitting of the after-mentioned offence, stat. 4 Geo. 4, c. 64, extended ; 
that T. was a prisoner in the said gaol, and that defendant feloniously 
did aid and assist T., then and there being such prisoner, in attempt- 
ing to escape from the said gaol, against the form of the statutes : 
Held, by Lord Campbell, C. J., and Patteson, J. (on writ of error, after 
conviction and judgment of fourteen years* transportation) a good 
count under this statute, though it did not specify any means by 
which the defendant aided T. in attempting to escape ; and though 
it did not allege in direct terms that T. attempted to escape. The 
second count stated that, at the time of the committiag of the offence, 
T., being a prisoner in the said gaol, was meditating and endeavour- 
ing to escape therefrom, and, in order thereto, had procured a key 
with intent to effect his escape by means thereof, and had made to 
defendant, then and there being a turnkey of the said gaol, certain 
overtures and promises to induce him to aid T. in escaping therefrom, 
and so and in maimer aforesaid was attempting to escape from the 
said gaol ; and that defendant then and there, on, &c., and while T. 
was such prisoner in the said gaol, with force and arms, at the 
parish, Aa, feloniously did receive the said key, then and there being 
fitted to and capable of opening divers locks in the said gaol whereby 
T. was then and there secured therein, with intent thereby to enable 
T. to escape from the said gaol. And so the jurors say that defendant 
then and there, on, &c., in manner and form in this count mentioned, 
feloniously did aid and assist T., then and there being such prisoner, 
in so attempting to escape from the said gaol in this count mentioned, 
against the form of the statute, &c. There were several other counts, 
not materially differing from these respectively. Held, on error 
brought as above, that an attempt to escape and the means appeared 
(if it were necessary to show them) with sufficient particularity by 
the introductory part of the count ; that an offence of aiding within 
stat. 4 Geo. 4, c. 64, sufficiently appeared ; that the count was not 
double ; that the count was not bad for want of a more particular 
venue to the acts charged in the introductory part as an attempt by 
T. to escape; that the general averment of the gaol being a gaol 
to which the provisions of stat. 4 Geo. 4, c. 64, applied was sufficient 
without showing how it came within them ; and that it was not neces- 
sary to show more particularly that Coventry gaol was a gaol for the 
county, within stat. 6 & 6 ^ ict. c. 110, s. 2 ; that the count was not 
bad as charging an accessory without including the principal, or aver- 
ring that he had been convicted, the aiding, under stat. 4 G^o. 4, 
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c. 64, s. 43, being a substantive offence, and that, at all events, the 
objection would have been too late after defendant had taken his trial ; 
that it was not necessary to show that the prosecution was commenced 
within a year after the offence, as was required by stat. 16 Geo. 2, 
c. 31, s. 4 ; that, supposing several counts of the indictment to aver 
substantially the same facts, without distinguishing one narrative 
from another by the term " afterwards," or any similar expression, 
the indictment was not bad for duplicity, as the Court would not 
assume that the same offence was repeatedly charged. The caption 
stated that the indictment was found at the sessions holden at War- 
wick, in and for the county of Warwick, and by adjournment thence, 
at Coventry, in and for the same county, upon the oath of A. B., <&c., 
good and lawful men of the county, then and there sworn to inquire 
for the body of the county : Held a sufficient caption under the Act 
5 & 6 Vict. c. 110, annexing the county of the city of Coventry to 
"Warwickshire : Held also that, if any one count of the indictment 
was good, the Court might, under stat. 11 & 12 Vict. c. 78, s. 6, 
pronounce judgment, or direct the Sessions to pronounce it, on the 
good count. Holhway v. The Queen, 17 Q. B. 317. 

INSUEANCB.— ^a^. 12 Sf 13 Vict, c, xl., and 15 ^ 16 Vict, c. c. 
(local and personal) — Railway accident, what amotmts to — Damages, 
— A personal injury occasioned by slipping from the step of a railway 
carriage, while in the act of stepping to the platform for the purpose 
of crossing the line to obtain a fresh ticket in order to continue a 
railway journey, constitutes a " railway accident " within the meaning 
of a contract of insurance (under the powers conferred on the Eailway 
Passengers' Assurance Company by the statutes 12 & 13 Vict. c. xl., 
and 15 & 16 Vict. c. c, local and personal), stipulating that the sum 
assured shall be payable to the legal representatives of the assured in 
the event of death happening to the assured from railway accident 
whilst travelling in any class carriage on any line of railway in G-reat 
Britain or Ireland, or that a proportionate part shall be paid to the 
assured himself in the event of his sustaining any personal injuir by 
reason of such accident. The damages recoverable for a " railway 
accident " are confined to compensation for bodily pain and suffering, 
and the amount of the medical attendant's bill ; and damages for loss 
of time and profits are not recoverable. Theobald v. The Baihoay 
Fassengers^ Assurcmce Company, 23 Law J., Exch. 249. 

INTEEPEETATIOlSi OF MEECANTILE TEANSACTIONS. 
— Facts supplying inference that a commission merchant purchases as 
principal, not as agent — Indorsement of hill of lading — Stoppage in 
transitu. — Defendants, merchants resident in Ireland, wrote to S. A., 
a merchant resident in London, authorising him ^' to take for us two 
cargoes" of Ibraila com, 1,000 to 1,500 quarters, at 24*. to 24«. 3 J., 
"payment by our acceptance at two or three months;" and in 
postscript added, " You may go to 24*. 6^., if you find you cannot 
do the work at 24*. or 3^." S. A. made a bargain with E., a 
merchant resident in London, for a cargo by the C, and sent him a 
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note commencing, "Sold by order, and for account of E., to our 
principab, the cargo" of Bulgarian com, per C, at 24^. Qd, per 
quarter, cost, freight, and insurance. " Sellers to pay a commission 
of two per cent. Payment in cash," in one week Mter receipt of 
documents. On the same day, B., in his books, debited S. A. with 
the price of the cargo, and sent S. A. the shipping documents, with 
the bill of lading indorsed, and an invoice headed, " S. A. bought of 
B." On the same day S. A. wrote to defendants, " to advise having 
purchased for your account the cargo of Bulgarian com, per C, at 
24t8. 9d, per quarter, C. F. & I., which is Sd, per quarter over your 
limit for Ibrada, but proportionately cheaper." In this letter were 
inclosed the shipping documents of the C. (including the indorsed 
bill of lading), and an invoice headed, " Invoice of a cargo, &c., 
bought by onier, and for account and risk" of defendants; and a 
draft for the price at 24*. 9J., drawn by S. A. on the defendants. 
Defendants returned the draft accepted, stating in the letter, " We 
note purchase of com per C, at 24*. 9d. ; we would much rather 
have had Ibraila at 24*. or 24*. dd:' After this, whilst the biU was 
still current, and before the arrival of the C, S. A. failed. B. stopped 
the cargo of the C, treating S. A. as the purchaser, and claiming to 
be an unpaid vendor to him. Defendants, on receiving an indemnity 
from B. against the bill, paid him the price, less mscount, at the 
rate of 24*. 6i^., being less than the sum for which the bill was 
accepted, which was at the rate of 24*. 9d, The assignees of S. A., 
who had become bankrupt, sued defendants on the bilL B. defended 
the action for them, on the ground that the consideration for the bill 
had failed. A case was stated for this Court, in which the corre- 
spondence, containing as above stated, was set out, and the Court 
had power to draw inferences of fact: Held, that on the above 
documents it must be taken that, notwithstanding the form of the 
contract-note, and of the defendants' order to S. A., the transaction 
was a sale from B. to S. A., and a sale from S. A. to defendants, and 
not a sale from B. to defendants, through S. A. ; and this without 
reference to the fact that defendants resided in Ireland : Held, also, 
that the indorsed bill of lading being assigned to defendants for 
value, B. had no right to stop in trandtu ; that, consequently, the 
payment of B. by defendants was in their own wrong ; and that the 
consideration for the bill of exchange had not failed, and the plain- 
tiffs were entitled to judgment. I^ennell v. Alexander, 8 Q. B. 
(Ellis & B.), 283. 

JOINT-STOCK COMPANY.— iw»W% after complete regutra- 
tion — Certificated conveyancer, — ^A joint-stock company, completely 
registered, is Kable to be sued upon contracts made with the company 
during the period of provisional registration, provided such contracts 
are within the powers conferred by the 7 & 8 Vict. c. 110, s. 23. A 
person who is not within any of the exceptions specified in the 
44 Geo. 3, c. 98, s. 14, cannot recover for his services in drawing or 
preparing any conveyance or deed relating to any real or personal 
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estate, or any proceedings in law or equity. Taylor v. The Crowland 
Gas and Coke Company^ 23 Law J., Exch. 254. 

LAJSTDLOED AND TE^lL^T.—Bemise^Construction ofstipu- 
lotion as to sellvna prodiice — Consideration for promise. — Assumpsit, 
Count ; that de^ndant had become tenant to plaintiff on certain 
terms and stipulations, and, among others, that the rent should be 
payable half-yearly ; that defendant ^' should not sell any straw, &c., 
or manure, grown or produced upon the said farm, without the 
written licence" of the plaintiff, under certain penalties, and " that 
the penalties should be considered as additional rent, and should be 
recoverable by distress, or otherwise, as rent :" Averments, that 
" in consideration thereof," defendant promised plaintiff to pay " all 
such penalties as he might be liable to pay plaintiff according to the 
said stipulations ;*' and that defendant, without licence, sold straw 
grown on the premises during his tenancy. Breach : non-payment 
of penalties in respect thereof!. Plea : that the straw was sold after 
determination of the tenancy. Demurrer : Held, by Lord Campbell, 
C. J., and Patteson, J., that the promise to observe the terms, one of 
which was payment of penalties, was supported by the bygone con- 
sideration of having become tenant on those terms, and that the 
stipulation must be construed to be, not at any time to sell straw 
grown during the tenancy : Erie, J., dissentiente, and holding that 
the stipulation should be construed to be, not during the tenancy 
to sell straw, &c., grown during the tenancy. Massey v. Ooodally 
17 Q. B. 310. 

LANDS CLAUSES' CONSOLIDATION ACT, 8 VICT. c. 18, 
s. 68. — Notice, validity of. — A notice under the 68th sect, of the 
8 Vict. c. 18, was served upon a clerk of the promoters of the Black- I 

burn Railway Company at their office, being addressed : " To the ' 

promoters of the Blackburn and Clitheroe Eailway Company." There i 

was no railway company of the latter name, but the railway in I 

question ran from Blackburn to Clitheroe. The company had not [ 

been misled : Held, that the notice was good. JSastham v. Black- , 

burn Railway Company, 23 Law J., Exch. 199. 

LANDS CLAUSES' CONSOLIDATION ACT, 1845.— Pouter 
of compensation jury to inquire into title — Verdict partly had, whe- 
ther sustainable for part. — Notice was given by D. to a railway com- 
pany, that by their works they had permanently obstructed a way to 
the use of which D. was entitled as appurtenant to a messuage be- 
longing to D., whereby D. was prevented from enjoying the way, and 
his interest in the messuage was injuriously affected ; and the com- 
pany were required in default of their agreeing to pay to D. a sum 
named, to issue their warrant to the sheriff to summon a jury to 
assess compensation. The company issued a warrant, reciting the 
notice, stating that they did not admit D.'s right to the way, or the 
damage, or the injurious affection ; but they were willing that the 
amount of the said compensation should be settled as requested in 
the notice ; and they required the sheriff to summon a jury, to deter- 
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mine by their rerdict the amount of the compensation in respect 
whereof D. by his notice had required the company to issue their 
warrant. The sheriff summoned a jurr to try the question in dis- 
pute in the warrant. At the inquiry, the jury having been sworn to 
inquire and assess the compensation and damages in the warrant 
mentioned, evidence was given for and against the existence of the 
right. P. insisted that the existence of the right was to be taken 
for granted on the inquiry, and, further, that the right was proved. 
The company insisted that the right was disproved, and that the 
jury ought to be told that D. was not entitled to any compensation. 
The sheriff told the jury to say whether D. was entitled to the way ; 
but, if they negatived this, to say what was the compensation to be 
paid on the assumption that the right existed. The juir found that 
the right of way did not exist, and that on that ground D. had not 
sustained any damage ; but on the supposition that they were to 
assume its existence, they settled the compensation at 150^. This 
finding was specially incorporated in the verdict ; and the sheriff 
gave judgment thereon, that D. had not sustained any damage. This 
Court, on the application of D., quashed the inquisition, verdict, and 
judgment, upon certwrari : Holding, 1st, that the jury, under sect. 6& 
of the Lands Clauses' Consolidation Act, 184i5, had no right to 
inquire into the right of D. to the way, but were bound to assess 
compensation upon the assumption that it existed ; 2ndly, that the 
verdict was totsdly bad, and could not be rejected as to the negativing 
the right, but stand as to the conditional assessment of the amount. 
Per Lord Campbell, C. J., Coleridge, J., and Wightman, J. j diasen- 
tiente, Erie, J., who held that the jury had power to inquire into the 
right. Me^, V. London and North-Westem Railway Compofiy^ 3 Q. B. 
(Ellis & B.), 443. 

LAND-TAX. — lAdbility to assessmerU for land occupied by water- 
pipes. — A water-works company incorporated in pursuance of a local 
Act, were empowered to lay pipes in the streets, roads, Ac, and did 
lay pipes accordingly. The company were assessed to the land-tax, 
as holders of land in a district within which they had pipes laid 
down, but in which they had no other property, and their goods 
were distramed for land-tax. In an action of trespass for so taking 
the goods of the company, plea, not guilty by statute : Held, that 
they were not liable to be assessed to the land-tax for the land occupied 
by their pipes. Chelsea Water-works Company v. Bowley, 17 Q. B. 358. 

LEASE. — Construction of, — Under a lease of " all that messuage 
or tenement, called, &c., now or late in the occupation of C," the 
boundaries given not actually defining the premises : Held, that a 
" gateway" under a portion of the messuage, and leading to a yard 
behind, in which were some small houses, not included in the demise, 
the tenants of which had always used the gateway, did not pass, in 
the absence of evidence to show that it had been in the exclusive 
occupation of C. Dyne v. Nuiley, 14 C. B. (Scott), 122. 
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LEGACY DUTY.— 36 Oeo. 3, c, 62, *. S^Joint lives,— A tes- 
tator, bj his will, directed bis executors to assign the residue of his 
personal estate to the trustees of the settlement of his niece, Mrs. 
A., the wife of W. A., on trust, out of the annual income, to pay to 
her during the joint lives of herself and husband, an annuity of 
2,000/. for her separate use, and that thej should stand possessed of 
the residue upon such trusts and for such persons, interests, &c., as 
were expressed in a deed of settlement of the said Mrs. A. The 
deed of settlement provided that the trustees should stand possessed 
of the settled property, upon trust, during the joint lives of the said 
W. A. and his intended wife, Mrs. A., to pay her an annuity of 
600/. upon trust, to pay the residue or surplus of the dividends and 
annual produce of the stocks, funds, <&c., unto W. A., and authoriased 
him to receive the same during his life, and after the decease of 
either of them, to pay the dividends to the survivor, and authorized 
him, her, or them to receive the same during the life of the survivor. 
The 36 G-eo. 3, c. 52, imposing duties on legacies, by sec. 8, enacts 
that the value of any legacy, given by way of annuity for life, or for 
years, determinable on any life, or for years, or other period of time, 
shall be calculated, and the duty charged according to the tables in 
the schedule : Held, that the duty was to be charged on the value of 
2,000/. a year to Mrs. A. for the joint lives of herself and her hus- 
band, W. A., and on the value of the residue of the income for the 
single life of W. A. Attorney- General v. Lord Wynford and others, 
23 Law J., Exch. 223. 

LIABILITY OF INNKEEPER TOR LOSS OF aOODS.— 

Negligence of guest. — Case by a guest against an innkeeper for loss 
of money in the inn. Plea, not guilty. It was proved that the 
guest showed the money ostentatiously in the presence of several 
persons, and then openly put it in an ill-secured box, which he left 
in the travellers' room ; and from thence it was stolen. The judge 
told the jurv that gross negligence on the part of the guest would 
excuse the landlord, and left it to them to say " whether there was 
gross negligence in leaving the money in the travellers' room." The 
jury found for the defendant : Held, that if the direction had been 
that the landlord of an inn was not answerable for the loss of money 
left in a public room, it would have been wrong ; but that, taking the 
direction with reference to the facts in evidence, it must have been 
understood by the jury to mean that, if the guest was guilty of gross 
negligence conducing to the loss, the innkeeper was not responsible ; 
and the facts were evidence of such negligence conducing to the loss, 
and the direction right. Quwre, Whether it is necessary to the inn- 
keeper's defence, in such a case, that the negligence should be gross. 
Armistead v. Wilde, 17 Q. B. 261. 

LIBEL.. 

for a libel. Plea ^__^, „_ , ^ 

prised several libellous allegations. Replication, ^^ ^,y^, ^^, ^^ v..v. 
trial, the judge asked the jury to find separately as to the truth of 
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seyeral allegations justified. The joiy found that some of the aUega- 
tions were not true, and that others, forming an important part of 
the libel, were true. A general verdict was entered mr the puiintiff. 
A judge made an order that the Master should not allow plaintiff 
the costs of the witnesses called only to disprove that part of the plea 
which was found to be true. On a motion to rescmd this order : 
Held, bj Lord Campbell, G.J., Patteson and Coleridge, JJ., that the 
order was improper, the issue being indivisible. Erie, J., disaentienU, 
Biddulph V. Chamberlai^ne, 17 Q. B. 351. 

LIMITATION ACT, 3 & 4 WM. 4, c. 27.— Mortgagee's nght 
of entry, when saved hy stat. 7 Wm. 4^1 Vict, c, 28. — Lessor of 
plaintiff was the assignee of a mortgage, made more than twenty- 
years before ejectment brought ; but the mortgagor had, within 
twenty years, paid interest on the mortgage. Defendant had been 
let into possession more than a year before the mortgage by the 
mortgagor, and suffered by him, as a favour, to occupy the premises 
without payment of rent, and without any written acknowledgment. 
The mortgagor's right of entry as against defendant accrued, under 
stat. 3 & 4 Wm. 4, c. 27, less than twenty years before the mortgage, 
but more than twenty years before ejectment brought : Held, that 
stat. 7 "Wm. 4 A 1 Vict. c. 28, preserved to the lessor of the 
plaintiff, being a mortgagee, the same right of entry as if stat. 
3 & 4 Wm. 4, c. 27, had not passed ; and that the defendant's pos- 
session never having been such as before stat. 3 <& 4 Wm. 4, c. 27, 
would have been adverse to the lessor of the plaintiff, he was entitled 
to recover ; though the mortgagor's right of entry, within the mean- 
ing of stat. 3 <& 4 Wm. 4, c. 27, had accrued before the mortgage, 
and was barred under that statute by lapse of time before commence- 
ment of the action. Doe d, Falmer v. JS^r«, 17 Q. B. 366. 

LOCAL PAVrNQ- ACT. — Qualification of commissioners — 
Penalty. — A local Paving Act enacted that no person should be 
capable of acting as a commissioner under it, unless rated as an 
occupier of lands, &c., within the town, and possessed of a certain 
amount of property, or until he had taken and subscribed a certain 
oath. In an action against one for acting as a commissioner under 
the Act, " when he was not duly qualified," the defendant proved 
that he was rated and was possessed of the requisite property quali- 
fication, but did not prove that he had taken and subscribed the oath 
required by the Act : Held, that he was not bound to prove the oath. 
Tu/pper, appellant ; Newton, respondent, 14 C. B. (Scott), 114. 

MASTEE AND SEEYANT.— iio5e% of owners of land fw 
acts of workmen on it — Nuisam^ce — Negligently excavating nea/r 
adjoining house. — The defendant engaged a contractor to build a 
warehouse for him on his, the defendant's, premises. The contractor's 
workmen made a deep excavation for the foundation of the warehouse 
on the defendant's land, close to the boundary line, between the 
defendant's and the plaintiff's premises. In consequence of the 
excavation, the plaintiff's yard-wall adjoining gave way and fell in ; 
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and the workmen, without any directions from the defendant, carried 
off the materials of the fallen wall. The plaintiffs house was 
also injured hy the excavation. Neither the house nor the wall 
had been built ten years, and the plaintiff's premises were not entitled 
to any support from the defendant's land. In an action in a County 
Court by the plaintiff against the defendant, for wrongfully and 
negligently excavating, to the injury of the plaintiff's premises, and 
for wrongfully carrying away the materials of the wall, the judge 
told the jury that as the defendant was in possession of the land 
adjoining the plaintiff^s, he was answerable for the wrongful acts of 
any person allowed by the defendant to go upon his premises for the 
purpose of erecting the warehouse there ; and that, therefore, the 
existence of any contract between the contractor and the defendant 
was immaterial ; and that if the jury should be of opinion that the 
workmen, whilst they were on the derendant's land by his permission, 
for the purpose of erecting the warehouse, had, from want of due 
care, injured the plaintiff's wall and buildings, and had carried away 
from the defendant's land materials belonging to the plaintiff, the 
defendant was liable for the injuries arising from their acts : Held, 
that the direction was wrong ; that the action was not maintainable 
without proof that the plaintiff's premises were entitled to support 
from the defendant's land ; and that the defendant could not be 
liable, though the acts were done on his premises, the workmen 
committing them not being his servants, and the acts not being 
done by his direction. Oa^ord v. NicholU (County Court appeal), 
23 Law J., Exch. 205. 

METEOPOUTAN STAGE-CAEEIAaR—Ciwi^ hy a conductor 
against his employer, for defacing hie licence hg writing thereon, — The 
employer of a conductor of a metropolitan stage-carriage is not 
justified in indorsing upon such conductor's licence, which has been 
deposited with him pursuant to the 6 & 7 Yict. c. 86, s. 8, the reason 
for which he discharges him from his services. A declaration stated 
that the plaintiff had duly obtained a licence to act as a conductor 
of metropolitan stage-carriages under the 13 & 14 Yict. c. 7 ; that 
the defendant, a proprietor of a metropolitan stage-carriage, employed 
him to act as conductor ; that the plaintiff on entering such employ- 
ment, delivered his licence to the defendant, under the provisions of 
the Act (6 & 7 Vict. c. 86, s. 8), to be retained by him whilst the 
plaintiff remained in his service ; and that the defendant wrongfully 
and maliciously wrote in ink on the licence, before he redelivered the 
same to the plaintiff on his quitting such service, the words, " dis- 
charged for being Is, 4i. short, A. M,," to signify that the plaintiff 
had been dismissed as being dishonest ; and that, by reason thereof, 
the licence became defaced, damaged, and useless, to the plaintiff, 
and he had been prevented from obtaining employment under it : 
Held, that the declaration disclosed a sufficient cause of action. The 
defendant pleaded that the plaintiff, whilst in his employ as such 
conductor, received on liis account a sum of 12«. 3(?. ; and that in 
breach of his duty, and intending to defraud the defendant, the 
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plaintiff accounted to him for 10«. Wd. only, and therebj defrauded 
him of 1«. 4J. ; and that the defendant wrote on the licence the words 
complained of, to signify that the plaintiff had been dismissed for dis- 
honesty, as it was lawful for him to do : Held, that the plea disclosed 
no justification for the act complained of. Bogers v. Maenamaraf 
14C.B. (Scott), 27. 

MOTION FOE MANDAMUS AGAIJSTST A COMPANY, 
GROUNDED ON DEMAND BY A SHAEEHOLDEE. — A 
motion for mandamus to a railway company to carry out their line, 
which it is alleged they are leaving incomplete by laches, may be 
grounded on a demand made by a shareholder in the company itself. 
The Queen r. The Ambergate, Nottingham, and Boston, and Eastern 
Junction Bailioag Company, 17 Q. B. 362. 

MOTION FOE NEW TEIAL. — The plaintiff gave notice of 
trial for the first sitting in London in Easter Term, which was the 
22nd April. On the 20th April he s^ave the defendant notice that 
the cause would be taken as an undefended cause at the second 
sitting, which would be on the 29th. The cause was called on and 
tried at the first sitting, and a verdict found for the plaintiff, the 
defendant not appearing : Held, that the defendant was too late, on 
the 6th May, to move to set aside the trial and proceedings for irregu- 
larity. Mlahy v. Moore, 13 C. B. (Scott), 907. 

MUNICIPAL COEPOEATION.— 1. Execution cannot, by vir- 
tue of the 5 & 6 Wm. 4, c. 76, s. 92, be had against the property of 
a corporation, acquired since the passing of thafc statute, in satisfac- 
tion of a debt contracted by the old corporation. Arnold v. Ridge 
and another, 13 C. B. (Scott), 745. 

2. 5 ^ 6 Wm. 4, c. 76, s. 28—6 ^ 6 Vict, e, 104, *. l—Disqualp. 
^cation — Contract with cotmcil — Security for payment of money only 
— Local Board of Health, — A., who had contracted with the council 
of a borough, acting as local board of health, for the performance of 
certain public works in the borough, bought of the defendant, who 
was a tradesman, articles required in the course of these works : 
Held, that this was not such a contract or employment as disqualified 
the defendant from holding a corporate office under the 5 <& 6 Wm. 4, 
c. 76, s. 28. The defendant and three other persons had contracted 
with the commissioners, under a local Act, to smk an artesian well, for 
the purpose of supplying the town with water. This contract and 
the works were afterwards assigned over to the commissioners by 
deed, who thereby released the contractors, and covenanted to pay 
them a certain sum which had been already incurred, and a further 
sum of 850Z. in case the commissioners should either abandon the 
works or complete them, and obtain a specified supply of water from 
the well. The contractors also covenanted with the commissioners 
for quiet enjoyment, and not to molest them in the completion of the 
wof^s. All the powers and contracts of the commissioners were 
transferred to the council, acting as local board of health, by the 
Public Health Act : Held, that this contract was " a security for th© 
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payment of money only," within the meaning of the 6 & 6 Vicfc. 
c. 104, s. 1, and did not, therefore, disqualify the defendant from. 
holding a corporate office under the 5 & 6 "Wm. 4, c. 76, s. 28. 
Qucerc, whethe^r section 28 of the 5 & 6. Wm. 4, c. 76, disqualifies for 
the office of mayor as well as that of alderman or councillor, Semble^ 
that a contract with the town council, acting as local board of health 
in a corporate district, operates as a disqualification under the Muni- 
cipal: Corporation Act. Le Feuvre v. Lankester, 23 Law J., 
Q. B. 254. 

NEW TRIAL. — 1. Insufficiency of damages, — The Court refused 
to grant a rule for a new trial on the ground of the insufficiency of 
the damages, where the jury had given only one farthing damages in 
an action of trespass for taking the plaintiff before a magistrate upon 
an unfounded charge of felony, merely because a question of cha- 
racter was involved. Ap'ps v. I>ay^ 14 C. B. (Scott), 112. 

2. Misreception of evidence. — In an action by the indorsee against 
the acceptor of a bill of exchange, in order to raise a presumption 
that the plaintiff had received the bill fraudulently and without value, 
evidence was offered to show that the defendant had been defrauded 
of it ; that one H., the person from whom the plaintiff received it, 
had, in the year 1847, stood in the dock at the Old Bailey ; that he 
retired thence, and was seen no more at large for eighteen months ; 
and that the plaintiff had admitted that he "had known H. for a con- 
siderable time :" Held, no evidence to go to the jury that the plaintiff 
was aware of H.'s conviction or disreputable character. Berry v. 
Alderman, 13 C. B. (Scott), 674. 

3. JPerjtJi/ry not material to merits of cause, — ^Where a plaintiff had 
stated that a certain agreement had not been attested, and evidence 
was given by the defendant of its having been attested, and of the 
attestation having been torn off: Held, that assuming the de- 
fendant's evidence to be true, yet as the defendant had not been 
injured, nor the merits of the cause affected by the plaintiff's evi- 
dence, there was no ground for a new trial. Moneyman v. Zetois, 
23 Law J., Exch. 204. 

4. Verdict under 201, — Misconduct of jury — Affidavits. — ^Where 
the verdict was for a sum not exceeding 201, a new trial was granted ; 
the judge expressing himself dissatisfied with the verdict, and thepe 
being an uncontradicted affidavit, that before the defendant's case 
had been heard one of the jurymen had said, " The parson [meaning 
the defendant] will get served out." Martin, B., dissentiente, Allum 
V. Boulthee, 23 Law J., Exch. 208. 

OEDEE OP JUSTICES UNDEE STAT. 8 & 9 YICT. c. 126, 
ss. 69, 63, ADJUDGING LUNATIC CHAEGEABLE TO A 
COUNTY APPEAL. — No appeal lay against an order of justices 
under stat. 8 & 9 Vict. c. 126, ss. 69, 63 (see stat. 16 & 17 Yict. c. 97, 
8. 98), adjudging that the settlement of a pauper lunatic sent by 
parish officers to an asylum could not be ascertained, and that such 
lunatic was chargeable to the county, and directing payment by the 
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county treasurer for the maintenance and o 
lunatic. WUson v. Overseers qfldverpooly 17 ( 

PATENT. — Inspection and account — Practic 
tee of an invention has obtained a verdict aga 
infringing the patent, the Court will compel th 
to the plaintiff an account of all articles made 
the patented articles of the plaintiff, and to pa} 
equal to the price of those which he had soli 
equal to the value of so many of such articlei 
remaining in stock. Holland v. JF[mp, 23 Law i 

PAVING ACT,— Parapet walls of hridgo 
66 Geo, 3, c. 26, s, 3. — By a local paving Act, 
the "commissioners were to inspect" any w 
public passage or place, which now is, or > 
upon, or in building ; and if upon inspection, . 
mon that the foot or carriage ways required i 
to " give notice to the owners, &c., of any sue 1 
situate in any such street, square, or other pas • 
compel them to pay the expense of paving, &c 
which formed part of a public highway thr( i 
eating with each end of the bridge, and wh < 
over a canal, and had brick-walls from four to ' 
Bide, was not '' a passage or place built upoi 
of the Act. ArTiel v. The Begenfs Canal ! 
C. B. 156. 

PLEADINa.— 1. Alien enemy-^Brfenda, \ 
plea of, " alien enemy " is one which the ! 
against which they will make every intendmei I 
put under terms to plead issuably by an orde] 
On the 28th war was declared against Eu • 
defendant took out a summons before a jud 
plea of alien enemy, which was dismissed. < 
Court, it refused a rule nisi for leave to plea 
Dmant, 23 Law J., C.B. 140. 

2. Averment of performance of conditions 
the non-delivery oi goods jjurchased, an aven i 
the plainti^ oi all conditions precedent, ai I 
been done and happened to entitle the pla 
delivered, is sufficient, without an avermei 
willingness to pay. Bentley v. Dawes^ 23 1a ' 

3. Bond — Release — Agreement in bar, — ^T 
the defendant pleaded that after the maki ; 
gatory, an agreement was made by and betw 
defendant, and divers other persons, and se ; 
plaintiff; and it was agreed by the said a • 
i^^reement might be pleaded by the defendai 
and proceedings with respect to the allege 
plea ought to have set out so much of th 
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release, and to have expresslj averred that the deed did bo operate^ 
and that the above plea was therefore bad. Wilson v. Braddi^lly 
23 Law J., Exch. 227. 

4. Common Law Procedure Act — Account stated — Money payable, 
— A declaration stating that the plaintiff sues the defendant for 
money found to be due from the defendant to the plaintiff upon 
accounts stated between them, is a sufficient compliance with the form 
given in the schedule to the Common Law Procedure Act. Fa^£f v. 
Mudd, 23 Law J., Q. B. 289. 

POOR LAW. — Order of removal — Cluxrgeahility hy reason of 
blindness — Sickness within 9 ^ 10 Vict, c. 66, *. 4 — Grounds of 
removal and appeal — Admissibility of evidence — 11 Sf 12 Vict. c. 31. 
—Incurable bundness is sickness within the meaning of the 9 & 10 
Vict. c. 66, s. 4. Where, therefore, upon an appeal against an order 
of removal, which stated that the pauper had not " become charge- 
able in respect of relief made necessary by sickness or accident," it 
was proved that incurable blindness was the original and continuing 
cause of the pauper's chargeability, and the order of removal omitted 
to state that the justices making the same were satisfied that the 
sickness would produce permanent disability, as required by 9 & 10 
Vict. c. 66, s. 4 : Held, that the order was defective and bad. One 
ground of removal, served with the said order, stated that the pauper 
had gained a settlement in the respondent parish " by one of the 
means stated in his examinaJ^ion, and that his settlement by one of 
such means, or otherwise, had been acknowledged by relief given," &c. 
The pauper's examination stated a settlement by birth, and by hiring 
and service, and also by relief given whilst resident out of the respon- 
dent parish. One ground of appeal against the order was, that if any 
relief had been given to the pauper, it was given in error, and under 
a mistaken belief as to the place of settlement of the said pauper, 
and that the said pauper had never acquired a settlement, and was not 
settled in the appellant parish : Held, that evidence of the birth settle- 
ment, though it might not properly be admissible under the above 
ground of removal, was admissible to disprove the allegation in the 
ground of appeal that the relief had been given by mistake. Qutjere, 
whether under the above ground of appeal evidence was admissible of 
a settlement of the pauper's father by hiring and service in a third 
parish at the- time of the pauper's birth, in order to show that the 
relief had been given in error as to the pauper's birth settlement. 
The Queen v. The Inhabitants of Buchnell, 23 Law J., Q. B. 290. 

PRACTICE. — 1. Consolidation of Actions. — Eight separate actions 
having been brought against a steam navigation company by eight 
passengers for breach of contract, in supplying them with a less com- 
modious passage for Australia than contracted for, the Court refused 
to stay the proceedings in seven of them until the trial of the eighth, 
though the defendants offered to be bound in each by the verdict in 
that one. Westbrooh v. The Australian Royal Mail Steam NavigO'* 
tion Company ; Seven Others v. The Same, 14 C. B. (Scott), 113. 
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' '2. Further and letter particulare — Cflaim reduced hy pigment and 
eet-qff. — In ordering further and better particulars, the Court will 
^ot compel the plaintiff to give particulars of payments made bj the 
defendant. JFwtsellf North Wilts Banking Company^ v. Gordon^ 
13 C. B. (Scott), 847. 

3. Last daif of term — Bule nisi returnable at chambers, — On the 
last day of term the Court will make a rule nisi concerning a matter 
of a pressing nature returnable at chambers ; but it is not the prac« 
tice to enlarge rules to be returnable at chambers without the consent 
of the parties. Casse t. Wight, 28 Law J., C. B. 144. 

PEESCRIPTION. — Admissihility of conviction as evidence on the 
question of enjoyment as of right — Mffect of interruptions not acquiesced 
in for a year. — Case for disturbing a watercourse which of right 
ought to flow into plaintiff's close to irrigate it. Plea : denial of the 
right. On the trial it appeared that the watercourse was not ancient, 
but that the water had flowed in its present course for more than twenty 
years, past plaintiff's close. There was evidence that during that 
period plaintiff, and those imder whom he claimed, had been con- 
stantly in the habit of drawing off the water to irrigate his close, 
and that the owners of the watercourse resisted it. On one occasion, 
when plaintiff's servant drew off the water, he was summoned before 
a justice for so doing ; plaintiff's son, by his direction, attended and 
defended the servant, and paid a fine of 1*. The conviction was 
imder a local Act, from which there was a power of appeal. Plaintiff" 
did not appeal. The conviction was tendered in evidence, and 
rejected. In summing up the judge explained, that the enjoyment, 
to defeat an adverse nght, must be for twenty years, without inter- 
ruption acqmesced in for a year. One of the jury asked, what would 
be the effect in law of a state of perpetual warfare between the 
parties, which question the judge did not answer. The jury founc^ 
that " the watercourse had been enjoyed as of right for twenty yearr 
and without interruption for a year," and were directed to find f 
plaintiff: Held, that the evidence was improperly rejected, as ' 
conviction, unappealed against, was, under the circumstances, evidr 
of an acknowledgment by the plaintiff, that the usage to dra 
the water for irrigation was not as of right ; Held also, that 
ruptions, though not acquiesced in for a year, might show t^ 
enjoyment never was of right, but contentious throughout ; 
if once the enjoyment as of right had begun, no interru' 
less than a year could defeat it ; and, consequently, that tb 
in which the question was left, and the verdict found, w&' 
factory ; and a new trial was granted. Baton v. The Swat 
works Company, 17 Q. B. 267. 

PRESUMPTION IN PAVOUE OF LAND 
ENCROACHMENT BY TENANT.-^ lamitatior 
Wm. 4i, c, 27 — Bight of entry stwed by stat, 7 W 
c. 28 — Who are parties ^^ claiming under ^^ a mortg 
taking in land adjacent to his own, by encroac 
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between himself and the landlord, be deemed, primd facie^ to take 
it as part of the demised land ; biat that preHumption will not preTail 
for the landlord's benefit agftinet third person b. Tlie landlorcTof A- 
and B., adjacent cloHes, mortgaged them, and afterwards demised 
A. The tenant of A. built upon B., without le^ve of the landlord, 
who, on permission being asked, retnRed \% saying he bad granted 
rights over B. to occupier af other adjoining lands. The tenant held 
both A. and B. for twentj yearsj paying rent to the landlord under 
the demise of A., but not eipresely m respect of B. ; Held, that on 
this evidence, he might insist, as against the landlord, on a twenty 
years' occupation of B,, within stat, 3 & 4 Wm. 4, c. 27, ss. 2 and 3. 
On a purchase of lands which were imder mortgage, the purchaser 
paid the principal and interest due on the mortgage, and took a 
conveyance, in which mortgagor and mortgagee joinedj of the pre- 
mises, and of the raortgagor's equity of redemption, and all the 
residue of his interest : Held, that the purchaser was a person 
"claiming under" a mortgage, within atat, 7 Wm, 4 ^ lYict c. 28 ; 
and that the twenty years^ limitation, under stat. 3 & 4 Wm. 4, 
c. 27, s. 2, ran from the paying off of the mortgage and interest. 
Boe dem, JBaddeley ?. Massey, 17 Q. B. 373, 

PEINCIPAL AND B\mETr, — Sond— Change of salary--^ 
Release of sv/rety, — A bond was entered into in January, 1851, by 
the defendant and others, severally, to the N. W. Hailway Company, 
The condition recited, that the company had agreed to appoint L. as 
their coal-agent, for the purpose of selling coal for them, at a salary 
of lOOZ. per annum, on his finding sureties for his duly accounting 
and his honest conduct dmnng the time of his continuance in such 
coal agency ; and then stated, that if L, should, from time to time, 
and at all times, duly account and pay over the moneys received, the 
obligation should be void : Provided, that each of the sureties should 
be liable only for 50?., and should be at liberty to put an end to his 
liability on the bond, on giving the railway company six months' 
notice in writing. On the execution of the bond, L< entered upon his 
duties as coal-agentj and continued therein, at the fixed salary, until 
May, 1851, when it was agret^d between L. and the company, that 
instead of the fixed salary of 100^. a year, L. should have a commis- 
sion of Qd, per ton on all coal for which he could get orders. L. after 
this performed the same duties as before, until the autumn of 1852, 
receiving or being allowed the commissi on j which was calculated to 
be, and in fact was, larger in amount than the fixed aalaiy. The 
defendant never gave any notice to determine his liability. L. after- 
wards became indebted to the company for sums which be did not 
pay over. On an action against the defendant as surety, it was held, 
that the agreement between him and the company was, that he would 
be liable as surety so lorig as L. continued coal -agent, at the specified 
fixed salary, and therefore, that the change in the mode of remunera- 
tion relieved him from responsibility, ^ortl^ Western Ilaihvay Com^ 
pany v. WTiinray, 23 Law J., Exch. 201, 
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PEOHIBITION.— 1. Cownty CouH—Time of uauin^.—^Tohi" 
bition may issue, after judgment in a County Court, for an excess of 
jurisdiction not appearing on the face of the proceedings there. 
Marsden v. Wardle, 23 Law J., Q. B. 263. 

2. Cov/iUy Court. — Title to land coming in question, — A. and B. 
had a conversation about the letting of a cottage which A. claimed 
as heir-at-law of his father, who had been in possession for fifty 
years before his death, but no agreement was come to. B. after- 
wards took forcible possession of the cottage ; and in a plaint in the 
County Court in which A. claimed two years' rent, B. set up the 
title of the lord of the manor : Held, that inasmuch as there was no 
evidence of tenancy, the title properly came in question ; and a pro- 
hibition was issued. Marwood v. Waters, 18 C. B. (Scott), 820. 

PEOHIBITION TO COUET, WHEEE TITLE TO COE- 
POEEAL HEEEDITAMENTS IS IN qXJlESTlO^ ,— Freehold and 
leasehold claimed under disputed will — Stat. 9 ^ 10 Vict. c. 95, 
88. 58, 122. — A summons was taken out in the County Court by A 
against B., to recover lands under stat. 9 & 10 Vict. c. 95, s. 122 
On application for a prohibition by B., it appeared that B. held f 
tenant to C. in his lifetime two farms, C. being leaseholder of t^ 
one, and tenant in fee of the other. C. died, and A. producet' 
will by which he was devisee of all C.'s real estate, and appoin 
executor. A. proved the will, and gave B. notice to quit. fe. I 
fide disputed the validity of the will : Held, that the restriction 
tained m sect. 68, as to the jurisdiction of the County Court ' 
title to corporeal hereditaments comes in question, applies t< 
ceedings under sect. 122. That title to the leasehold could nc 
come in question, inasmuch as the probate was conclusive t^ 
title to that was in A. ; but that title to the freehold did < 
question. And the prohibition went as to the freehold fai 
^as refused aa to the lea^iehold. Merkin v. Kerkin, 
(Ellia & B.), 399. 

PEO VISIONAL J)IRBC'J:0nS.--Undertaki7iy by theff 
deposit^ in the event of the Act not betnj^ obtained on c 
execution of deed indemnifying directont^-^ffect of indt 
clause — Merger of contra<^t — Stamp, when contract no 
ioHtmg — Effect of substituting for a partg making a > 
nominees — Stat. S ^' 4 JFm. 4, c. 42, s. 28 ~ Form 
interest.— The provitiional directora of a projected rai^ 
issued circulars, stating that they had made arranger 
S. company, securing imporbant advantages to the " 
pany, which juetified the directors in asserting that t' 
would be insured agaioit loss, and in proceeding to 
adding^ *^ in the event of the Act not being obtair 
undertake to return the whole of the deposits wi* 
This circular coining to plainti^s knowledge, he a 
for shares ; the directors in a written answer, inc] 
Btatad that shares were allotted to him; that 
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deposit by a day named ; and on his doing so, and presenting the 
letter, a receipt would be given him, which would be exchanged for 
scrip on his executing the Parliamentary contract and subscribers* 
agreement. He paid the deposit, got the receipt, executed the con^ 
tract and agreement, and got the scrip. The agreement was a deed, 
prepared before the issuing of the circular, in two parts ; the sub- 
scrioing shareholders of the first part, and two trustees of the 
second. The subscribers agreed with the trustees to form a com- 
pany ; and the ordinary powers, including those necessary for obtain- 
ing an Act, were giren to the provisional directors ; and it was agreed 
that such directors should be indemnified in respect of all acts done 
in pursuance of their powers, and should, out of the funds of the 
company reimburse themselves all expenses incident thereto ; that 
the subscribers should make deposits ; that the directors might 
applv the funds for the purpose of the undertaking as they should 
thmK expedient ; that, whether the Act should be obtained or not, 
the subscribing shareholders would indemnify the provisional di- 
rectors all expenses incurred by them in executing their powers. Xo 
Act was obtained; and the S. company made no payment. The 
directors expended part of the fund raised by the deposits, in ex- 
penses Jow^jjdfe incurred in attempting to obtain the Act. On an 
action for money had and received, brought by plaintiff" against a pro- 
visional director who was a party to the circular and subsequent pro- 
ceedings : Held, that such action lay for the whole deposit without 
deduction, on the undertaking to return ; for that, the contract em- 
bodying such undertaking was, 1st, not merged in the subscribers' 
deea, which was between other parties, and for other purposes ; 
2ndly, not superseded by such deed, or controlled by the clause of 
indemnity therein ; the execution of the deed being an act done in 
the performance of the original contract in consideration of the 
directors undertaking to return the deposit: Held also, that the 
contract, being made up of the written correspondence and the acta 
of the plaintiff", was not wholly in writing, and required no stamp. 
Before action brought, plaintiff wrote to defendant, stating that he 
claimed interest from a time named, which was earlier than the date 
of his demand, and not stating to what time he claimed it : Held, a 
sufficient compliance with stat. 3 & 4 "Wm. 4, c. 42, s. 28, so as to 
entitle the jury to give interest from the date of the demand to the 
time of payment of the principal. After the scrip was obtained as 
above, the secretary of the company explained to plaintiff", that the 
reason of the directors issuing the circular was, that they had a 
guarantie from the S. companjr against all expenses ; and he after- 
wards wrote to plaintiff, inclosmg the circular, and stating that the 
guarantie of the directors for the return of deposits was made in 
pursuance of one they had received from the S. company. Plaintiff 
then agreed to take more shares, and received a letter of allotment, 
as before; but, as to some of these last, he named certain persons to 
whom the shares were allotted, as his nominees, and for him ; and 
the scrip was obtained by plaintiff for the whole, he paying all the 
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deposits, but his nominees onljr executing 
ment in respect of the shares in their nan 
was entitled to recover the deposits as to thi 
no distinction between the different contraci 
points. Mowatt v. Lord Londeshorough^ 3 Q| 

PUBLIC HEALTH ACT, 11 A 12 VI 
order — Repeal of local Acts — Mepairim sir 
— Power of local Board of Health, — fiy a 
were empowered to pave, light, cleanse, and 
in the parishes within the city of Norwich, 
powers for that purpose, they had a general | 
the several landlords and owners, and the I 
bouses, <fcc. Until the passing of the Mur 
M. was not within the corporate jurisdictic i 
situate within the outer boundary of the > i 
By a subsequent local Act, so much only of 1 1 
the assessment according to the poor-rate wa i 
of the said first Act being by the 1st sectio i 
Act, and the commissioners were empowei i 
certain limited amount. By an order oi 
Health, confirmed by Act of Parliament, 
1848, was applied to a district including 1 
the county of the said city, and the libertie 
all the powers of rating and borrowing m« i 
machinery for raising and levying the ratej 
by the first local Act, were repealed. Am i 
same Act left unrepealed by the said orde , 
pavements in the commissioners, and empo^ 
repair, and drain, and to purchase lands, 
improvement. The said order also left unr | 
the second local Acfc, and the section wbic 
power to raise only a limited amount of i 
health was by the said order declared to 1 
€iecuting such of the powers of the local j 
and bj it^ also, all the property and estate 
acting in tlie execution of the said Acta^ a 
debts were vested in and transferred to the 
provided that such debts and liabilitiea sh 
out of Bueh of the tranBferred property as 
ablej and tlmt if such property were not 
general district rates levied under the I 
places which would have been chargeable 
been made, or out of any funds available i 
local Act not repealed. The local board 
the payment of interest upon money bor 
commissioners, for the purchase-money of 
commissioners, or the said local board un 
of the local Acts j and for pavingj repaij 

TOL. Lll. NO. CV.^ — BIG, 
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within the said city, and the streets and roads in the hamlets outside 
the city : Held, first, that the order of the General Board of Health 
had the effect of repealing all the rating powerd of both the local 
Acts, and that, therefore, the money for the repairs of the streets 
within the city parishes, was to be raised under the Public Health 
Act, and not under the said local Acts by a rate on those parishes, 
separate from the said parish of M. Secondly, that the unrepealed 
clauses of the second local Act were not extended to any other 
parishes than those to which the Act originally applied. Thirdly^ 
that the money for the repairs of the highways in the district was to 
be raised under the powers given by the Public Health Act, and not 
by a rate made under the Highway Act. Fourthly, that the expense 
of widening the streets in the city parishes was to be deifrayed bj 
a general district rate, subject to the power of making a special 
district rate, conferred by the 86th section of the Public Health Act. 
Elmer v. The Norwich Board of Health; Bead v. The Norwich Board 
of Health, 23 Law J., Q. B. 203. 

RIGHT OF ^ AX. —Statute 2^3 Wm. 4, c. 71--User as of 
right — Unity of possession. — A plea under the statute 2 & 3 Wm. 4, 
c. 71, of a user of a way as of right for twenty years over a close, is 
not supported by proof of a user of the way for part of the twenty- 
years while M. was the landlord and owner, as well of the messuage 
m respect of which the right was claimed ais of the close over which 
it was exercised, and for the rest of the period when the defendant 
had acquired the freehold of the messuage. Wimhip v. Ht^dspeth, 
23 Law J., Exch. 268. 

&ET'OY¥,—I>ebt due to administrator— Mutual debt— 2 Geo. 2, 
c. 22. — To an action for money had and received by the defendant to 
the use of the plaintiff as administrator, and on accounts stated with 
him as such administrator, the defendant cannot plead a set-off for 
money lent by him to the intestate in his life-time. Watts, adminie^ 
trator of Watts, v. Bees, 23 Law J., Exch. 238. 

SHIPAISD SHIPPING.— 1. Contract— Condition precedent. — 
The declaration stated that the plaintiff had agreed to buy, and the 
defendants to sell, from 300 to 350 bales of wool, to arrive, at 10^^. 
per pound, laid down either at Liverpool, Hull, or London, deliverable 
at Odessa during August, to be shipped with all despatch, warranted 
fine average quality, but if otherwise, to be taken with fair allowances 
as decided by a named referee, " subject to the safe arrival of the 
wool in good condition at any of the ports stated, and the name of the 
vessel to be declared as soon as the wools are shipped ; payment, cash 
in fourteen days, less 11. 10s. per cent, discount from the date of 
finishing loading.'* It then averred that the wool was shipped during 
August, and arrived at Liverpool in November, and general perform- 
ance of conditions precedent by the plaintiff, and stated the breach 
to be the non-acceptance of the wool and non-payment. Plea, that 
the defendants agreed to buy the wool for the purpose of re-sale ; 
that wool varies in price ; and that it could not be re-sold before the 
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name of the yessel by which it was shipped was declared, according 
to the contract ; that the plaintiff had notice of the premises, and 
that the name of the vessel upon which the wool was shipped was not 
declared as soon as it was shipped, but was delayed for a long and 
unreasonable time, during whicn period the price of wool fell ; and 
because of the delay of the plaintiff in declaring the yessel the 
defendants refused to accept or pay for the said wool : Held, upon 
demurrer, that according to the true construction of the agreement, 
taJcen with the facts stated in the plea, and in the absence of any act 
by the defendants amounting to a waiver, the declaring the name of 
tne vessel was a condition precedent, and the plea, therefore, good. 
Graves v. Zeyy and others, 23 Law J., Exch. 228. 

2. Ship's articles — Obligation qf seamen — Action for increased 
wages — Desertion — Fresh agreement. — The plaintiff and other seamen 
had entered into articles of aCTcement to serve for a voyage from 
liiverpool to Melbourne and home. At Melbourne several of the 
crew deserted, and one of the crew was discharged by the captain. 
Whilst the desertion was going on, the captain entered into a fresh 
agreement with the plaintiff and the other remaining seamen to raise 
their wages for the remainder of the voyage : Held, that the plaintiff 
never was, under the circumstances, released &om the obligation of 
the original articles, and could not, therefore, maintain an action to 
recover the increased rate of wages for the voyage home. Harris v. 
Carter and others, 23 Law J., Q. B. 295. 

SHIPPING. — I. Admiralty regulations as to lights to he exhibited 
hy' steam-vessels — Collision, — By the Admiralty sailing regulations, 
made pursuant to the 14 & 15 Vict. c. 79, steam-vessels are required 
to exhibit lights in particular positions ; and the 27th section of the 
statute directs that, when any vessel proceeding in one direction 
meets a vessel proceeding in another direction, and the master per- 
ceives that if both continue tlieir respective courses they will pass 
BO ne^ as to involve risk of a eolliaion, he shall put his helm to port. 
In an action by the owners of a steam-vessel which had shown the 
proper lightu, for a collision : Held, that it t^ as for the jury to say 
whether or not the master of the other vetisel had disobeyed the 
direotiona of the statute ; and that it did Dot rest upon the master's 
opinion as to the probability of a collifesioiu The General Steam Na/vi- 
gation Company v. Mann, 14 C. B. (Scott), 127. 

2 . Oh art&tpa rtg— ConHrticHon of freight — Voyage — JRunnin^ dags. 
— By a charterparty the plaintiff, a shipowjier, agreed that, his ship 
fihomd proceed direct to P,* and there load a cargo for the defendant' 
Mid therewith proceed to V,j a legal port between V. and G., and G., 
or any, and there discharge the cargo taken at P. and the port betv 
y. and G-., and at all or any of those ports should take a full ^ 
which the defendants had to ship, and proceed to a safe por^ 
United Kingdom, and deliver the same^ freight being paid at 
of 5L 5*. per ton, " sucli freight being in full for the voyage 
from P. being freight free, aa wdi as goodja abipped at V 
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tbe port at which the vessel should load her homeward cargo." The 
ship carried goods from V. to X., a legal port between V. and G., but 
did not load any of her homeward cargo at X. : Held, that the 5^. 5«. 
freight was for the whole voyage, and that the plaintiff could not 
recover freight from V. to X., the general words of the charterparty, 
" in full for the voyage," not bein^ controlled by the clause following. 
By the charterparty, seventy running days were aUowed at the several 
ports for " loading, dischar^g, and re-loading :" Held, that these 
did not include the discharging of the homeward cargo in the United 
Kingdom, and that the plaintiff could not recover for demurrage for 
the time occupied in aischarging the cargo in the London Docks 
(which was a reasonable time), although the seventy days were 
exhausted in the course of the voyage. Sweeting v. Darthez and others, 
28 Law J., 0. B. 131. 

3. Master^s authority to charge his owner for money borrowed for 
the purchase of small supplies (f necessaries. — A vessel having beea 
a fortnight wind-bound at Newport, her owner residing at Exeter, 
one day's post from Newport, the master borrowed 5Z. from a broker 
to enable him to purchase provisions necessary for the use of the 
ship : Held, that the jury were justified in inferring that there was 
such a reasonable necessity for borrowing the money, as to render 
the owner liable for it, though there was no proof that the goods 
•might not have been obtained by the master on credit. Edwards v. 
Ha/oill, 14 C. B. (Scott), 107. 

STAMP. — Agreement — Proposal accepted in writing — Mndence. — 
In support of the plaintiff's claim for work done Dy him for the 
defendant, the following document, written by the defendant, and 
signed by the plaintiff, was offered in evidence : " I agree to build up 
eight cabins, &c., for the sum of 40Z. :" Held, that it required a stamp 
either as an agreement, or as evidence of one. Hegarty and Clarke 
V. Milne and Smith, 23 Law J., C. B. 151. 

STAMP DUTY.— 13 ^ 14 Vict. c. 97— Schedule, " Settlement '*— 
Marriage settlement — Policy of assurance — Assignment of — The 
13 & 14 Vict. c. 97, enacts, in the schedule, " Settlement," that any 
deed or instrument whereby any definite and certain principal sum of 
money, or any definite and certain share in the funds of the East-India 
Company, or any other company, shall be settled, or agreed to be set- 
tled, upon any person, shall be liable to an ad valorem duty. A party, 
by a marriage settlement, assigned to trustees, on the usual trusts, a 
policy effected on his own life, and all moneys assured or to become 
payable by or under the said policy : Held, on appeal from the deci- 
sion of the Commissioners of Inland Bevenue, that this deed was not 
liable to wi ad valorem duty under the above Act. Be Sanville v. 
The Commissioners of Inland Revenue, 23 Law J., £xch. 270. 

STOPPAGE IN T^K^^THJ.— Indorsement of Ml of lading- 
Condition not to part with Mil of lading until acceptance of draft for 
j)rice.' — W. at Amsterdam bought of the defendants, merchants at 
Dantzic, a cargo of wheat, which was shipped by the defendants in a 
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sliip chartered by them, under a bill of ladinj 
" to order or assigns," which they indorsed i 
to C. aod S. in London, together with directioi 
tions of TV., on whose account they advised C 
drawn upon them for the price, " which drafts 
protection on account of W." C. and S., in 
would follow the orders of W. with the bill «: 
drafts would be protected on presentation foi 
fact, bought the cargo for P., out this was unli 
"W. had, previously to the sending of the I 
C. and S. that he bad, on account of P., op* 
in favour of the defendants, and had requei 
their draft against the bill of lading, and to < 
had had frequent similar dealings with them, ( 
'in London, an advance on the promised depc i 
•which he handed to them, indorsed by the d i 
January, and A. and B., on the same day, hand i 
as a security for an advance then actually m i 
nary course of their business. The bill of la ] 
C. and S. on the morning of the 8th Januar ' 
dence to show how it came into the possessi 
January, the defendants' draft was left with I 
and on the following day was returned dig i 
fendants' agent demanded the bill of lading : : 
not delivered up by them. C. and S. an . 
payment, and the defendants had never bi ( 
price for the wheat. On the arrival of the i 
session of by the defendants, Tvho obtain ec 
the captain, on payment of tbo freiglit, and i 
to the plaintiffs. Jn an action i\>r convcrl.ir i 
subject to the right of stopping in inmmt^iy \ 
vendee when the cargo waa loaded, and tl \ 
was sent by the defendants to C\ and S., im 
in trandtii could not be defeated by a hmid.^ 
of the bill of lading, unleaa it waa iso iudorsi I 
defend an fccj. That tho delivery of tlje bill ' 
P. { which the Court inferred), was not, ur < 
the case, an eseesa of authuritjj as no eo ; 
the bill of lading should not be handed ovei : 
draft. Gurucf/ and others v. Bekrend \ 
Q. B. 2G5. 

TUBI^PI KE. ^ 4 ^ 5 yict, c. 59 — 13 

Application offtfnds — Arrears of interest ■ 

enabling jtiaticea to order tbe parish siir ; 
the higii way-rate for the nmintenmicoof a 

that tiie funds are insufficient for ita repa , 

of the turnpike truateeSj or give them a , 

otherwise than as directed by their local ! 
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turnpike-road have no power, either under that Act or the 13 & 14 
Vict. c. 79, 8. 4, to apply their funds in payment of arrears of 
interest upon moneys secured upon the tolls, in priority to the neces- 
sary repairs of the road. The Queen v. The Ourustees and Commis* 
sioners of the South Shields Turnpike Boads, 23 Law J., M. C. 134. 

USE AND OCCUPATION.— 1. Constructive occupation.— In an 
action for use and occupation, the under-sheriff told the jury, that 
"a constructive occupation" was sufficient to entitle the plaintiff to 
recover, without telling them what was a constructive occupation : 
Held, a misdirection. Tovme v. D'Heinrich, 13 C. B. (Scott), 892. 

2. Defence — Claim of profits hy landlord's mortgagee, — ^Use and 
occupation. Plea, that the occupation of the premises was by the 
leave of plaintiff, who was mortgagor in possession : that after such 
occupation, the mortgagee, who was entitled to the land during the 
whole period of occupation, gave notice to defendant, claiming the 
mesne profits ; that defendant until such notice was ready and willing 
to pay plaintiff, and that, from the time of such notice, he was liable 
to pay the mortgagee : Held, no defence at law. Queere, whether 
actual payment to the mortgagee, under pressure of this claim, would 
have been a defence. WUton, executor of Mary Stinton^ v. JDimn, 
17 Q. B. 294. 

VENDOE AND PUEOHASEE.— 1. Lease— Good title— For- 
feiture — Covenant to insure — Deposit — I. O, V, account stated — 
Pleading, — A lease, with a proviso of forfeiture for breach of cove- 
nants, contained a covenant by the lessee to insure, and keep 
insured, the demised premises during the term. The lessee had 
insured, but did not pay the last premium of insurance until one 
month after it was due : Held, that he had thereby incurred a for- 
feiture, which the lessor could enforce, notwithstanding such payment 
of the premium ; and that, although the lessor had taken no step to 
enforce the forfeiture, a purchaser, with whom the lessee had con- 
tracted to sell his term, might refuse to complete his contract, and 
might reclaim his deposit ; and, therefore, that the lessee could not 
recover from the purchaser, as money due upon an account stated, 
the amount of the deposit for which the latter had given his I. O. U., 
and that the defendant had a good defence under the general issue. 
Wilson V. Wilson, 23 Law J., C. B. 137. 

2. Sale hy auction — Warranty, — The defendant, whose horse was 
at an auction-stable for sale, seeing the plaintiff on the day before 
the sale examining the horse, told him, hond fide, that the horse was 
"sound in everv respect." Next day the horse was put up for sale 
by auctipn, without a warranty, and the plaintiff, induced by what the 
defendant had told him, became the purchaser : Held, in an action 
for breach of warranty, that there was no evidence to go to the jury 
that the horse was sold with a warrantry; the representation by 
defendant not forming part of the contract of sale. Qucsre, as to the 
validity of a secret warranty, if given by the defendant to the plain- 
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tiff, the sale being by public auction, without warranty. HophinB t. 
Tanqueray, 23 Law J., C. B. 162. 

WILL.— 1. 7 Wm. 4^1 Ttct. c. 26, *. 24i'-After'aequired real 
property — Oift applicable to personalty. — A testator who at the time 
of making his will in 1849 was possessed of personal property, after 
giving several legacies, gave and bequeathed all the residue of his 
goods, chattels, stock in trade, estate and effects, of what nature or 
kind soever, not before given or bequeathed to A. and B., their 
executors, administrators, and assigns, upon trust for sale and pay- 
ment of the proceeds to his wife and cnildren. He subsequently 
acquired real estate: Held, that under the 7 Wm. 4 & 1 Yict. 
c. 26, s. 24, which provides that every will shall be construed to 
speak and take effect as if it had been executed immediately before 
the death of the testator, imless a contrary intention appear by the 
will, the after-acquired real estate passed under the gift to A. and B. 
The Wills Act d!oes not do away with the distinction between real 
and personal property, and (except where it is otherwise expressly 
enacted) it leaves the operation of words in a will the same as before 
it passed. O' Toole v. Brown, 23 Law J., Q. B. 282. 

2. Codicil — Construction — Time of operation, — A testator by his 
will left all his property to his three daughters, share and share alike, 
as tenants in common in fee. By a subsequent codicil, the testator 
provided, that if one of the three daughters should set married, the 
two then remaining single should, at the end of twdve months after 
his decease, pay to the married sister the sum of 500Z. in lieu of any 
further claim on his property, and that the two surviving daughters, 
then single, should oe sole possessors of all his property in fee: 
Held, that this codicil did not operate, unless one of the daughters 
were married before the death of the testator, or at all events within 
twelve months after it. Doe d, Lloyd, and Ann hie wife, v. Laviee, 
23 Law J., C. B. 169. 

3. Construction — "i>td wUhout leaving issue ^* — Personalty and 
realty. — A testator devised freehold and leasehold property to his 
son John, his heirs and executors, so far as the nature of the pro- 
perty would admit ; and in case of his decease without leaving issue, 
gave the same to his son William and bis heirs. He devised other 
property to his son William and his heirs, with a similar proviso in 
favour of John. And in the event of the decease of both John and 
William without leaving issue, he gave both properties to his 
daughter M. : Held, that the combination of personalty and realty 
in the same gift was not sufficient to vary the settled construction 
of the words " dying without leaving issue," in the case of realty, 
and that therefore John and William took estates tail in the free- 
holds respectively devised to them, with cross remainders in tail of 
the same. Bamford v. Chadwick and others, 23 Law J., C. B. 172. 

WITNESS. — Prvoilegeredeu/ndo — County Court — Warrant of com- 
mitment — Nisi Prius. — The Court of which the Msi Prvus record is 
sent has jurisdiction to punish a contempt committed by the arrest 



146 iJigest oj Uasee. 

of a witness in the cause daring the continuance of his priyilegCy 
eundoy m&rcmdo^ et redeundo, Semhle, a warrant of commitment 
issued by the County Court judge, under the 9 & 10 Vict. c. 95, s. 99, 
is so far a criminal process, that a witness in a cause at Nisi Prius 
is not privileged from arrest redeundo. Where a witness had been 
so arrested, and a rule nisi had been obtained for his discharge, and 
for costs against the officer of the County Court, the Court, no one 
appearing to support the arrest, made the rule absolute for his dis- 
charge, but without costs. Kimpton v. 27ie London and North 
Western Bailway Compcmy, ex pa/rte Kimpton, 23 Law J., Exch. 282. 
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ASSAULT. — When apprehension for lawjul, — The prisoner 
assaulted a police-constable, who went away, and after two hours' 
time returned with assistance: Held, that the constable was not 
justified in apprehending the prisoner for the assault after that 
interval. The Queen v. Walker (Crown case reserved), 23 Law J., 
M. C. 123. 

HiaHWAY.— 5 Sf 6 Wm, 4, o. 50, ss, 84, ^^—Bvcerting highway 
— Certificate, requisites of— Appeal — Jurisdiction — Mandamus, — The 
Highway Act {b SbQ Wm. 4, c. 60) by section 84 enacts, that when 
the inhabitants in vestry, deem it expedient that a highway should 
be stopped up or diverted, the chairman of the meeting shall by an 
order m writing direct the surveyor to apply to two justices to view 
the same ; provided that if any other party is desirous of stopping 
up, Ac, any highway, he is to require the surveyor to give notice to 
the churchwardens to assemble the inhabitants in vestry, and to 
submit to them the wish of such person ; and if they agree to the 
proposal the surveyor is to apply to the justices for the purposes 
aforesaid. By section 85, where it appears upon such view of two 
justices made at the request of the surveyor as aforesaid, that any 
public highway may be diverted or turned so as to make it nearer or 
more commodious to the public, or that any highway is unnecessary, 
the justices are to direct the surveyor to give certain public notipes, 
and proof of the publication of such notices having been given to 
the satisfaction of the said justices, and a plan having bee9 deliveredl 
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to them describing by metea and bounds the old and proposed new 
highways, the said justices are to certify the fact of having viewed 
the highway and that the proposed highway is nearer or more com- 
modious to the public, with the reasons why ; and this certificate is 
\o be lodged with the clerk of the peace for the county, and read by 
him at the Quarter Sessions, and is to be there enrolled. Section 88 
enables any party aggrieved, if such highway should be ordered to 
be diverted or stopj>ed up, to make his complaint thereof, by appeal 
to the Quarter Sessions, upon giving notice and grounds of appeal. 
By section 89 in case of such appeal, the justices at the said Quarter 
Sessions, for the purpose of determining whether the proposed new 
. highway is nearer or more commodious to the public, or whether the 
public highway so intended to be stopped up is unnecessary, or 
whether the party appealing would be injured or aggrieved, are to 
impannel a jury, and if the jury find that the new highway is nearer 
or more commodious, or that the highway proposed to be stopped up 
is unnecessary, or that the appellant would not be aggrieved, the 
Sessions are to dismiss the appeal and make an order for diverting or 
stopping up the highway ; but if the jury find otherwise, the Sessions 
are to julow the appeal and not make the order : Held, that an appeal 
is given against the certificate of the justices, and the Sessions have 
jurisdiction on such appeal to decide upon any substantial defer 
appearing on the face of the certificate, and are not limited to tryii 
by a jury the three questions specified in section 89 : Held also, tha 
certificate under the statute is defective if it does not state upon 
face that all the particulars required by section 84 have been comj 
with. The Qu^en v. The Jmtices of Worcestershire^ 23 Law J., M. C 

' LAECEXT BY ABVIIIYME^.— Goods of owner received 
oimier^s mfe, fJie adulteress — Consent of husband — Death of jud 
reserves case.— -The wife of A, left hia lioiiBe, taking with he 
of A.*a money, and eaj in^ to B, who was in a room below, " 
right J come on." B. left in a few minutes, joined A.'s v 
slept with her at a publie-honse the same night. B. was a 
taken mto custody , and found with A.* a money upon him 
trial of B- for stealing A,* a money, the jury found him gui" 
that he received the money from the wife, knowing that 
■without the authority of her husband i Held, that the co 
proper. Where the assises are held before two judges, a- 
them who tries a criminal case, after reserving a poin' 
ai deration of the Court of Criminal Appeal, dies Def 
stated, the other judge may state and sign the case. 
Featherstone (Crown case reserved), 23 Law J., M. C 

LIGHTIN& ANB WATCHING ACT.— 3 ^ 

B. 15 — Noiice of adoption — Publication of-—Pra( 
A rule calling upon justices to sliow cause why thf 
a diatress warrant, was founded upon an affidav 
fusal only, but not stating the proceedings whi 
the justices, or the reason wliy they refused. 

VOL. LII, NO. CV.^ DIG. 
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cause against the rule made no affidavit : Held, that the affidavit 
must be construed in favour of the party making it ; and that the 
rule should be absolute. A notice of the adoption of the Lighting 
and Watching Act, 3 & 4 Wm. 4, c. 90, for a district chapelrj, was 
held to be sufficiently published where it was affixed on the chapel of 
the district, but not on two dissenting and proprietary chapels within 
the district, nearly two months after the meeting at which it was 
adopted. The Queen v. JDeverell and another, Jmtices, Sfc, 23 
Law J., M. C. 121. 

MALICIOUS INJUEY. — Injuring growing trees — Damage ex^ 
ceedvng 51. — Where prisoners were indicted for maliciously damaging 
trees growing in a hedge to an amount exceeding 6Z., it was proved 
that they had injured trees to an amount of 11., and that to repair 
the injury it was necessary to stub up the old hedge ; and, further, 
that putting in and protecting a new hedge, would cost, including 
the 11. for injury to the trees, a sum exceeding 51. : Held, that there 
was no evidence of injury to the trees to the amount of 51. The 
Queen v. Whiteman (Crown case reserved), 23 Law J., M. C. 120. 

POOE. — Settlement hg payment of taxes — Pagment hg stranger 
without pauper'' s authority. — Upon an appeal raising the question 
whether there was a settlement by payment of rates, the pauper's 
wife proved that the rates had been paid. The ajppellants called the 
pauper himself, who said he had no recollection of paying any rates ; 
and, if they were paid, they must have been paid for him by his 
wife's father, as he had not himself the means of doing so. The 
Sessions on this evidence, found that the rates were paid by the pau- 

Eer's father-in-law for the pauper, but without any authority iron^ 
im, and confirmed the order : Held, that the Sessions were wrong. 
The Queen v. The Inhabitants of Bengeworth, 23 Law J., M. C. 124. 

EECEIVINGT STOLEN YROl^YRTY . — Averment of guilty 
knowledge — Mistalce of prosecutor^ s name for prisoner's — Motion in 
arrest of judgment — Surplusage — Amendment. — An indictment 
against L. alleged that L. " six pounds weight of steel, of the 
goods and chattels of A. B., then lately before feloniously stolen, 
taken and carried away, then and there feloniously did receive, he, 
the said A. B., then and there well knowing the said last-mentioned 
goods and chattels to have been feloniously stolen, taken, and carried 
away," &c. : Held, that the indictment, which, by mistake, alleged 
that the prosecutor (instead of the prisoner) well knew that the 
goods were stolen, was bad on the face of it ; that the words, " the 
said A. B." in the allegation of guilty knowledge, could not be 
rejected as surplusage ; that the prisoner was at liberty, after the 
yerdict was recorded, to move in arrest of judgment for the defect 
in the Court ; it being more than a formal defect, and, consequently, 
not cured by the statute 14 & 15 Vict. c. 100, s. 25 ; and, lastly, 
that the Court below had no power after verdict and the motion m 
arrest of judgment, to amend the indictment by substituting the 
prisoner's name for the prosecutor's in the allegation in question,. 
The Queen v. Larkin (Crown case reserved), 23 Law J., M. C. 126. 
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Comprising the Cases (not previously inserted) contained in the following 

Report: — 
4 Clark, part 2. 



' BANKEUPTCY. — Commissioner's adjudication — Time for apjf^eaU 
ing, —A person adjudicated a bankrupt under the 12 & 13 Viet. c. 106, 
must, if he desires to annul the adjudication, proceed under the 104th 
section of that statute. If he omits to do so, he can then only proceed 
"by petition of appeal before a Vice- Chancellor. On the 16th of 
Pebruary, 1861, A. was adjudicated a bankrupt. On the 19th, a 
duplicate of the adjudication was served upon him : he did not appear 
to show cause against the adjudication, and on the 28th the notice c 
it was published in the Gazette. On the 19th of March he presentf 
a petition to the commissioner to annul the adjudication. The co^ 
missioner pronounced his decision on the 14th of April, and on •' 
23rd the bankrupt appealed to the Vice- Chancellor : Held (aflSnr 
a decision of Lord Chancellor Truro), that the petition of the 19t 
March was a petition of appeal against the commissioner's adju 
tion, and therefore could not be presented to the commissioner, ^ 
jurisdiction in such matters was then at an end ; that the par' 
no title to come before the Vice-Chancellor, except on appeal 
the adjudication, and that for that purpose the petition was pr 
too late. Carter v. Dimmock, 4 Clark, 337. 

EVIDENCE.— O? J mh'ies^Eepuiaiion.— In an action 
mcnt the question was, whether certain lands, known as 
Pastures, were part of the manor of Hay ling. The land 
purchased from the Duke of Norfolk. An entry in a ^ 
among the mnninients of the Norfolk family was tendered 
for the purpose of proviog the affirmative of the issue, 
which was made by a steward of tliat family, spoke of ' 
which " recited a lease made by the Earl of Arundel 
tracing the limclH into the poaaseflsion of E. H., went 
*^ E. li. demiseth unto, &c., all those pasture grounds ^ 
ton, in the parish of Portsca, parceli of the mano^ 
Held, that tliia entry was a mere recital of some doc 
writer had seen or heard of, and waa not admissible, 
made by a person in the discharge of his duty, or a 
the interest of the person who made it ; nor was i 
tation to prove that the lands were parcel of t 
^adwick ?. Wittcmih^ 4 Clarkj 425. 

INSUEAJSrCE ON FEEiaHT.— P^^m^w^ t 
case arose out of the same circumstances as tl" 
Greenoek Marine Assurance Company (reporte 
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and was a consequence of the decision there given. By that decision 
the underwriters on ship, who had been compelled to take to the 
vessel upon abandonment by the owners, and to pay as on a total 
loss, were declared entitled to the property in the vessel, and all the 
incidents belonging to the same, of which n-eight was one ; and freight 
having been actually earned, they were held entitled to the benefit of 
it in account with the owners. The owners having thus suffered a 
total loss of freight, brought au action against the underwriters on 
freight to recover the freight insured. The Court of Session gave 
judgment in their favour. The decision of that Court was brought 
by appeal to this House. The judgment of the Court of Sessiou 
was reversed, for the condition of the policy being that freight should 
be earned, and the freight having been actually earned, the condition 
of the policy was held to have been fulfilled ; and the fact that the 
freight was paid, not to the owners of the ship, but to the under- 
writers on the ship, was held to make no difference in the matter. 
For the report of tnis second case, see 1 Macqueen's Appeal Cases 
from Scotland, 334. Scottish Marine Insurance Compa^^ v. Twmer, 
4 Clark, 312. 

INSURANCE. — Time-policy has no implied warranty of sea^ 
worthtness.—By the law of England, in a time-policy effected on a 
vessel then at sea, there is no implied condition that the ship should 
be seaworthy on the day when the policy is intended to attaeh. Per 
Lord Campbell, there is not, in a time-^policy effected on a vessel then 
abroad, any implied condition whatever as to seaworthiness ; not even 
as to the time when the vessel sailed on the voyage during which the 
policy attaches. Quare, whether there is any such implied condition 
m a time-policy effected on an outward-bound ship lying in a British 
port where the owner resides. A policy of insurance was effected in 
London on the 27th of November, 1843, on a ship then abroad, " lost 
or not lost, in port and at sea, in all trades and services whatsoever 
and wheresoever, during the space of twelve calendar months, com- 
mencing on the 25th of September, 1843, and ending on the 24th of 
September, 1844, both days included." To a declaration for total 
loss, on the 14th October, 1843, by perils of the sea, the defendant 
pleaded that " the ship was not, at the time of the commencement of 
the risk in the policy of insurance mentioned, nor at the making of the 
said insurance, nor on the said 25th September, 1843, in the declara- 
tion mentioned, seaworthy, or in a fit and proper condition to go to 
sea ; but, on the contrary thereof, was wholly unseaworthv." It 
appeared in evidence that, on the 24th September, 1843, the ship was 
at sea, seriously damaged, and in that state it succeeded in making 
Madras in the course of the following day. The verdict found the 
plea to be proved in fact : Held (affirming the judgment of the Court 
of Exchequer Chamber, which had reversed a previous judgment of 
the Court of Queen's Bench), that this plea did not afford a defence 
to the action, for that there was no implied condition that the ship 
should be seaworthy on the day when the policy was intended to 
attach. Gibson v. finally 4 Clark, 353. 
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LEASES. — Renewals for ever — Register — Memorial of deed — 
likndenee — Ghiardian to make leases — Infant under Irish Act. — S. on 
the 6th January, 1746, heiog tenant in fee simple of lands in 
Tipperary, executed an indenture, which was, two days afterwards, 
registered under the Irish Begistration Acts. The memorial r^re- 
sented that S. had, by the indenture, demised, or agreed to demise, 
these lands to C. for three lives, therein named, with ^ a clause of 
renewal, after the expiration of said lives thereinbefore mentioned," 
provided that C, his heirs, &g,, should, '* within six months from 
the death of the last of said three lives, nominate such life or lives 
as he would have inserted," and pay all rent, and *'the sum of 
111, 7s, 6d,, for adding or renewing such life or lives for ever." The 
memorial was signed by C. alone, and he registered it. In February, 
1750, S. executed a settlement, in contemplation of marriage, by 
which he made himself tenant for life only, in the estate comprised 
in the indenture of 1746. In March, 1750, S. executed a lease to 
C, in which the indenture of 1746 was recited, and in consequence 
of some changes in the lands a change was made in the rent. The 
lease recited the indenture as a demise to C. for three lives, and the 
longest liver of them, with a covenant to " renew the same for ever, 
on payment of 11/. 7s, 6d, for renewing the same, on the fall of 
every life, within six months next after the fall of each life." The 
habendum, in the lease was for the same three lives ; and S. covenanted 
that, " upon the death or failure of the aforesaid life or lives, or any 
or either of them" (naming them), and upon C, his heirs, Ac, 
paying " the sum of IIZ. 7s, 6d, above the annual rent, within the 
space of six calendar months, and immediately after the death or 
failure of such life," and on nomination, &c., " S. and his heirs," &c., 
would add the life so nominated ; " and so, in like manner, from time 
to time successively, for ever thereafter, on the failure of every other 
several life or livea in the said lease, or thereafter to be nominated." 
Benewak had, from time to time, been made by the successors of S. 
in the estatej aometinica after proceedings in Clmncery to compel the 
same, sometimes without such proceedings ; but in 1845, Q-., the 
descendant of S,, having absolutely refused to renew, a bill was filed 
against him by B-, who had become possessed of C.*8 lease. The 
bill prayed for a renewal according to the lease, which B. alleged to 
have been made in conformity with, and under the obligation of, the 
indenture of 1746. This indeiitv^re could not be produced, but the 
memorial was tendered and received in evidence. The defendant 
alleged that the lease was ineffectual to biud the inheritance, as it 
was made hj a person who was, at the moment of executing it, only 
tenant for life, and he contended that there was no legal evidence of 
the indenture of 1746. He also relied on the difference between 
the terms of renewal contained in the indenture and those con- 
tained in the lease; Held, affirming the judgment of the Court 
beloWj that the plaintiff was entitled to the renewal, as prayed ; that 
the memorial was properly admitted as tseeondary evidence of the 
indenture ; that that indenture was to be treated as an original lease, 
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containing a covenant, under the obligation of which the lease of 
1750 was executed ; that the obligation entered into in 1746, being 
by the tenant in fee simple, his performance of it in 1750 was valid, 
although he was then only tenant for life ; and that the acts of the 
successive tenants of the estate, though not evidence to prove the 
existence of the covenant, became, when the covenant had been 
otherwise proved, evidence of the construction which the parties 
interested had put upon it. Upon one of the occasions of renewal, 
the tenant for life against whom a bill had been filed was an infant. 
The Court of Chancery in Ireland ordered his guardian to execute a 
lease, in conformity with the covenant contamed in the deed of 
January, 1746. Per Lord St. Leonard's, that order was authorised 
by the Irish statute, 11 Anne, c. 3. Sadlier v. Biggs, 4 Clark, 435. 

PBACTICE. — Beheading on allegation of fraud — Costs, — A judg- 
ment of this House given on an appeal cannot be reversed ; but where 
such an appeal and judgment have been obtained by suppression and 
misrepresentation, the House will afterwards discharge the order 
grantmg the leave to appeal and the order constituting the judgment 
thereon. A decree in Chancery was made in January, 1835, and 
enrolled in May of that year. A petition for leave to appeal against 
it (the proper time for appealing having gone by) was presented in 
February, 1839, and refused. The party who was dissatisfied with 
the decree filed a bill of review in 1844. A demurrer to that bill, for 
want of equity, was allowed. The order allowing the demurrer was 
appealed against in 1846, and in the appeal the original decree was 
expressly complained of. In July, 1847, there was a general dismissal 
of the appeal, and the order allowing the demurrer was specially men- 
tioned in the order of dismissal ; but the original decree was not men- 
tioned. In 1848, there was a petition for leave to appeal against the 
original decree and certain other orders made in the course of the 
proceedings, but which had not then been enrolled ; and in the peti- 
tion it was stated that " it appeared, by the order of July, 1847, that 
the decree of January, 1835, had not been complained of, and there- 
fore that their lordships had not made any declaration with respect to 
it," and that " the said decree had never been adjudicated upon by 
their lordships." On this petition, and after other proceedings taken, 
leave was given to include in the appeal the decree of January, 1835, 
The appeal was heard ecc ptzrte, and in June, 1850, the decree was 
reversed : Held, that this reversal had been obtained by suppression 
and misrepresentation, and the parties afiected by ithavmg petitioned 
for relief, the House discharged the order giving leave to appeal 
against the decree of January, 1885, and the order which had reversed 
that decree. No costs were given. Tomney v. White, 4 Clark, 313. 

WILL. — 1. Construction — Proviso — ^^ Living at her death.^^ — M. D. 
devised certain estates to his nephew. Sir J. E., Bart., for life, and 
after Sir J. E.'s decease to his second son and his heirs male, and 
so on, with a proviso, that if the baronetcy should come to or descend 
to the second son of Sir J. E., the estates should go over to the next in 
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Buccesmon. P. J., the father of Lady E., by a will made subsequently 
to that of M. D., devised his estates to his daughter, Lady E., for 
life, then to her eldest son for life, aud his heirs, and for default, &c., 
to the second son of Lady E. for life, and to his heirs ('' in case 
he shall not become, or shall not continue, seised of the real estates 
of M. D., by virtue of his will"), and to the third and every other son 
of Lady E., subject to the like condition. " Provided always, that if 
it shall happen that my said daughter shall have no issue male of her 
body living at her death, or no such issue male as shall be entitled, 
by the true meaning of this my wiU, to my real estates hereby limited 
and settled as aforesaid, then, and in either of those cases, I devise 
all my said real estates, subject respectively, as aforesaid, to all the 
daughters (if more than one) of the body of my said daughter, who 
shall be living at her death, as tenants in common, and their heirs," 
Ac., with cross remainder amongst them ; " and if there should be 
but one such daughter living at my said (laughter's decease, and no 
issue of any other such daughter then in being, then to such only 
surviving (laughter and her heirs." At the time of the death of 
Lady E., there were two sons and several daughters living : both sons 
afterwards died without issue : Held, that the daughters of Lady E. 
did not take any estate under the limitations of the will of P. J., 
for that the words "living at her death " applied to both branchc 
of the proviso, and that the contingency on which the daughte? 
were to become entitled, determined at the death of their mothr 
Sir W. Eden, Bart,, v. WihoUy 4 Clark, 257. 

2. Legacy — Substitutional or additional costs, — Where a legac 
given in each of two different instruments, the testator must, pi 
facie, be understood to have meant to give two separate legacies 
there may be circumstances to rebut that presumption. A te- 
gave by his will, " to my natural or reputed daughter, M. S., f 
for her own sole and separate use, the interest thereof at f 
cent, to be expended ou her education ;" and intrusted the c 
charge of her to hia brother. In a codicil, executed five yes 
wards, he aaid, '* I add 8,000/. to the 2,000/. to which 
entitled under my will, by wliieli she beeomes entitled tr 
In about a year afterward s, and about ten days before his 
made a further codicil, in which he said, ■' Not having ti 
my will, and to guard against any risk, I hereby charge t 
my estates and property in the funds with the sum of 
my daughter M, D. ;'' m thia instance giving her his n 
was a legitimate daughter : Held, affirming the decree 
below, til at there were eircura stances here to rebut tl 
presumption in favour of the last legacy being treate 
and that it was only in substitution for the sums \ 
There had been a previous decree^ in substance t^ 
which was appealed against, but made in a differe 
different judge. The appeal waa dismissed with 
Biekmn, 4 Clark, 293. 
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Comprising the Cases (not previously inserted) contained in the following 

Reports : — 



2S Law Journal, parts 7, 89 and 9. 
17 Beavan, parts 1 and 2. 

1 Kay, parts 7 and 8. 

2 Drewry, parts S and 4. 



10 Hare, part 3. 
2 Smale and G., part 1. 
S De Gex, M'Naghten, ana Gordon, 
part 2. 



ABWLNlSTnA.TIO'N, --Irish judgment-— Where & person de- 
ceased died domiciled in Ireland, leaving property in Ireland and 
England, and the same executors in both countries : Held, that an 
Irish judgment had priority over English simple contract creditors, 
against Irish property remitted to England by the executors and 
being there administered. Cook v. Ghregson^ 2 Drewry, 286. 

ADMINISTRATION SUIT.— 1. Biffht of the Crown to costs. — 
A. died intestate, and letters of administration of his estate were 
eranted to B., the solicitor of the Treasury, on behalf of the Crown. 
Afterwards C, one of the next of kin of A., obtained a decree in the 
Ecclesiastical Court, by which the letters granted to B. were re- 
voked, and letters of administration of the estate of A. were grantied 
to C. C. then filed a claim against B. for the transfer of the estate 
of A., and the usual accounts were directed. On the claim coming 
on for further consideration : Held, that B, was not entitled to the 
Costs of the suit. JKane v. Beynolds, 23 Law J., Chan. 638. 

2. Book-debts, — In a sale by an executor of " book-debts " due to 
his testator, the purchaser is entitled, not to the sums appearing in 
the books as due to the testator, but only to what, on a proper ad- 
justment of accounts between his debtors and his estate, should be 
found to be due to his estate. The executor of A. sold A.'s book- 
debts to B. At the time of A.'s death, A. was himself indebted to 
several of the persons who appeared as his debtors in his books. The 
executor instead of setting off the debts due by A. against the debts 
due to him, paid in full the debts due from A. In a suit for the 
administration of A.'s estate : Held, that the executor was not en- 
titled to be allowed these sums in his accounts. Chick v. Black- 
more, 23 Law J., Chan. 622. 

ADM1N1STB.AT0B,.—Betamin^ hahmces — Interest — Costs — 
Administration suit, — An administrator unnecessarily retained a 
balance of 3,700Z. in his hands for three years. He was charged 
with interest, but was allowed his costs of an administration suit : 
Held also, that the pendency of a suit for administration, in the 
Duchy Court of Lancaster, during the time, was no justification for 
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the non-iiiTestment. An administrator settled with three out of 
four next of kin, and the fourth having instituted a suit for adminis- 
tration : Held, that his share was only liable to one-fourth of the costs. 
Solvate V. Haworth, 17 Beav. 259. 

AGENT. — JUs power to lease — Vendor and purchaser — Specific 
performance — Costs of suit — Interest — Apportionment, — A power to 
a land-agent to ** manage and superintend estates," authorizes him, 
on behalf of his principal, to enter into an agreement for the usual 
and customary leases, according to the nature and locality of the 
property. When a vendor succeeds in a suit for specific perform- 
ance, he is entitled to costs, notwithstanding the title was first 
shown in the Master's office, if the suit was occasioned solely by the 
conduct of the defendant. Interest on arrears of rent and an ap- 
portionment, as between landlord and tenant, disallowed. Feers v. 
Sneyd, 17 Beav. 161. 

AMENDMENT AFTEE EEPLICATION.— ^Jiwi^ parties- 
Order of course,-^An order of course may be obtained, after repli- 
cation, to amend by adding parties, where no new issue is thereby 
tendered. Bryan v. Wiastell, 1 Kay, ilvii. 

ANNUITY. — Annuitant, his option to take the pwehase-money in 
lieu of annuity — Will — Bequest , — A testator directed his executors 
to purchase, in their names, an annuity from government or any 
public company, for A. B. : Held, that A. B. was entitled to have a 
government annuity purchased, and, at his option, to take the price 
in lieu of the annuity. Ford v. Batley, 17 Beav. 808. 

APPOINTMENT OP TETJSTEES.— JVimfter o/.— Where three 
trustees were named in a settlement, with power to the cestui que 
trusts, to nominate, substitute, or appoint any person or persons in 
the place of the said present or other trustee or trustees, who should 
die, &c. : Held, that an appointment of two persons only in the room 
of the three original trustees, was a valid appointment. Be 
Poole Bathursfs Estate and the South Wales Bailway Company^ 
2 S. & G. 169. 

APPOETIONMENT.— Jfoww to he laid out in landr--Legact/ duty 
— Interest on legacies* — ^If stock directed to be laid out in land u solr 
betwe^i the half-yearly days of payment of dividends in order '' 
complete a purchase, a compensation or equivalent will be made t 
tenant for lue, who would have been entitled to the dividend be^ 
ing due on the next day of payment. Legacy duty on ir 
arising from a residue directed to be laid out in land must be ^ 
the t^oant for life entitled to such income, although the t 
tained a direction for payment of the duty on fdl annr 
legacies out of the general personal estate. Legacies giv 
which directed them to be paid within three months after 
decease, will bear interest at 4A. per cent, from the exp^' 
time at which by the will they were so directed to be 
the fund out of which they were made payable, and 
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payment, were varied by codicil. Lord Londesborougk t. SomervUlef 
28 Law J., Chan. 646. 

■ BASON AND PEME. — Meversionary interest in prodtice of sale 
of real estate, — A testator gave real estate to trustees upon trust to 
Bell, and to pay the proceeds to the children of A. B. upon the 
youngest child attaining twenty-one. Before the youngest child 
attained twenty-one, one of the children, a married woman, with her 
husband, mortgaged her share and interest by an indenture duly 
acknowledged, pursuant to the Pines and Becoveries Act: Held, 
that the interest of the married woman passed by the mortgage. 
Briggs v. Chamherlaine, 23 Law J., Chan. 635. 

BENEFIT BTJILDINa SOCIWJ^Y. —JrhitrationSill to re- 
deem — Frqfits, — The provisions for arbitration of disputes between 
a friendly society and its members, in the 10 Geo. 4, c. 56, ss. 27, 
28, which are incorporated into the Building Societies Acts by the 
4th section of the 6 & 7 Wm. 4, c, 32, do not apply to questions 
arising in a suit by a member against a building society for redemp- 
tion of the securify which he has given for his future contributions 
on receiving his share in advance, because no means are provided for 
working out a decree for redemption, delivery of deeds, and conse- 
quential directions ; and therefpre the jurisdiction of Courts of Equity, 
in such a case, is not interfered with. The object of the 6 & 7 
Wm. 4, c. 32, was to enable persons to associate to rabe shares of a 
value not exceeding 150Z., and to advance to any member who should 
desire it the amount of his share, less a certam discount, upon his 
giving security for his periodical payments to the society ; and the 
Legislature contemplated that some members would withdraw from 
the society, and the rest would receive each 160Z. But the direc- 
tors have no power to specify beforehand a certain time for the 
duration of the society ; and when they have affected to do so, every 
member must be taken to know that they have acted ultra vires; 
and therefore advanced members cannot claim to have their securities 
delivered up, upon payment of all their monthly subscriptions and 
redemption moneys, which would be payable by them during the 
period so fixed by the directors ; but they are bound to continue 
contributors to the society until every other member is paid his 1502. 
or withdraws. One of the rules of such a society containing an 
imperative provision that the directors should allow to an advanced 
member, redeeming his security, ^' the same proportion of profits per 
share " as was allowed to withdrawing members, and the directors 
having allowed to withdrawing members a much larger sum than the 
funds of the society would sulice to pay to advanced members, also : 
Held, that the directors had miscarried, and that the Court would not 
make a decree for redemption against the society at the suit of an 
advanced member, upon the terms that he should have such an 
allowance; and that the mistake of the directors could not be 
rectified in that suit. What are ^^ profits " of such a society p 
Fleming v. Self, 1 Kay, 518. 
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B&iUWT.^Whai vmsm hy^Legt 
'* devised and bequeathea his loads and 
Australia," together with the arrears of 
heirs and assigns," and he gave the residi 
to C. : Held, ihaX his personalty in Austrs 
gift. BohiMon y. Wetb, 17 Beav. 260. 

BILL OF EXCHANGE. — J&tonit c 
J^roof of debt in Chamber^^Cbite qf—Ne 
is given for a blank acceptance, the aut 
coupled with an interest, is not revoked I 
is no such interest, the authority to fill i 
nated bj the death of the acceptor. Gi\ 
ovlj jprimd faei^ evidence of an authority 
is given to ml up the bill for the amount U 
and where the holder of a bill takes it, wil 
of suspicion, he can be in no better siti 
indorser, who had given no value for the 
who, without any express notice of any 
took the bill not in the ordinary course o 
on the security, required evidence of title 
the bill, which deceived him, has only his 
persomdly who deceived him, and he can 
Dill than the drawer had. A person claiir 
a decree to administer the testator's estat 
his debt, after a long and expensive exa 
ordered to pay the cost of the proce< 
(Stanway's Case, Conway's Case), 2 S. A 

BEEACH OF TETJST, — 1. FoUcy 
A policy of assurance on his own life w 
trustee, with the sanction of the Master, < 
a suit for restoring the trust-fund ; but 
Master made his report, or finally appro^ 
promise : Held, that the proceeds of tl 
assets of the trustee, but primarily appUc 
by the breach of trust. Ward v. Ward, 

2. Buit by legatee — JSxeeutor. — One < 
alleged to have participated in a breach 
by others, being also executor of a cesi 
legatee of the cestui que trust was entitl 
the three trustees, to recover the funds 
Sandford v. Jodrell, 2 S. & 0. 176. 

CHANCELLOE OF COTJNTY Pi 
— 8t^end—6 Sf 7 Wm. 4, e. 19— Owi 
Wm. 4, c. 19, the temporal jurisdictior 
of the bishopric of Durham, was transfi 
Crown, and by the 6th section of that A 
holding any office by patent were reser 
see were made chargeable with the same 
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of any office in the county of Durham, as the same had theretofore 
been subject to. Under the authority of the Acts constituting the 
Ecdesiastical Commissioners, and by an Order in Council in 1836, 
the surplus revenues of the see of Durham, after providing for the 
bishopric, were directed to be paid to the Ecclesiastical Commissioners, 
and such surplus was made chargeable with the payment of the fees 
and stipends granted out of the revenues of the see by the last or 
any preceding bishop to any officer of the palatinate who held his 
office by patent at the time of the passing of the Act 6 & 7 Wm. 4, 
c. 19. The office of chancellor or the palatinate was created by 
patent before the time of Henry YIII., and the fees in respect of 
such office were about 27Z. In the year 1788, the then bishop made 
a voluntary grant of lOOZ. to the chancellor, payable out of the 
revenues of the bishopric, for each sitting of the chancellor's court, 
and from that period down to 1836, 1002. was entered in the accounts 
of the bishopric, under the headings, sometimes ''new stipend," 
and sometimes "new stipend due this sitting.'* The Ecclesiastical 
Commissioners having refused to pay the present chancellor, who was 
appointed in 1852, any more than the sum for which there was 
evidence of a grant by patent : Held, that having regard to the period 
during which the 1002. had been de facto paid, and irrespective of 
the question whether the payment of that sum could ever have been 
enforced by action at law, the surplus revenues of the bishopric in 
the hands of the Ecclesiastical Commissioners were liable K>r the 
payment of the sum of 1002. for each sitting of the chancellor* 
Temple v. 2^e Ecclesiastical Commissioners, 3 D. M. & Q-. 418. 

CHANCEEY IMPEOVEMENT ACT. -^PracHee^Supplemen^ 
tal statement, — The 53rd section of the 15 & 16 Vict. c. 86, has no 
application after decree ; nor before decree, for bringing new parties 
before the Court ; but only for bringing forward new facts between 
the same parties. If new parties are to be brought before the Courts 
there must be a supplemental bill. Commerdl v. Sail; Same y. 
JBloomfield, 2 Drewry, 194. 

CHARGE ON EEAL ESTATE.— Jtf^yer.— A. being entitled 
in fee to real estates, subject to a trust to raise 6,0002. for B., and in 
the event of her death without children for A., on his marriage, con- 
veyed the estates to the trustees of his marriage settlement, subject 
to the trust to raise the 6,0002. on the trusts (in the will creating it) 
mentioned, and died leaving B. On B.'s death without children, A.'s 
representative filed a bill to establish the charge. The Court held 
that the charge was subsisting, and directed the principal, interest^ 
and costs to be raised by a sale or mortgage of the real estate. 
Johnson v. Webster, 2 S. & G. 136. 

CHAEGING OBJ)BR.—Frioritif—JSrotice^Accomtaiit-General 
— The 14th section of the 1 & 2 Vict. c. 110, gives to a charging order 
absolute upon stock held in trust for the judgment-debtor, the same 
effect as a charge under his hand ; and the object of the 15th section 
is only to prevent any new charge being effected after the charging 
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order nm has been obtained^ and before it is made absolate. When 
the charging order is made absolute, the 15th section has performed 
its functions. But if the judgment-debtor had assigned the stock 
before the date of the order «m, the assign might obtain a stop 
order before the order nisi was made absolute, notwithstanding the 
15th section; for the real charge under a charging order is only 
acquired when it is made absolute. If a person having notice of a 
previous assignment of a trust fund, take an assimment to himself 
of the same fund, he cannot obtain prioritj over the previous assign, 
whether the trustee had notice or not ; and therefore if a judgment 
creditor, at the time of making his charging order absolute, have 
similar notice, he is likewise unable to obtain priority. Where the 
fund is standing in the name of the Accountant- General, the prac- 
tice of the office is to enter a memorandum of every charging order 
left at the office ; but such notice is not treated as any restraint, nor 
fts equivalent to a stop order. No entry is made of notice of any 
other assignment. The Accountant- General is not a trustee of the 
funds committed to him, but merely the agent of the Court. The 
trustees who have paid the Aind into Court, are the trustees of it 
nntil the Court has in some way dealt with it, and then the Court 
becomes the trustee. Therefore, notice to the Accountant-General 
of an assignment of funds in his hands is of no avail against a stor 
order, afterwards obtained by a subsequent purchaser without notic^ 
Warhurtan v. Hill ; Stent v. Wichens, 1 Kay, 470. 

CHAEITABLE ^^(^TJW^T.— School— Application of i/ncrec 
income. — ^A. founded a school in the town of S., and by the inden' 
of foundation, declared that '' there was about 502. per annum desi 
to be given for an endowment." He then specified 40Z, a year t 
two schoolmasters, and several small sums, which made up about 
year. By his will which recited this indenture, he gave to the 
&c., of S., all his estate at U. and N. upon condition, &c. 
followed directions as to the payments provided for by the ir 
founding the school, and also as to various other jjayme 
the residue was to go half to the mayor of S. for the time \ 
the other half to mend the roads. In an account subjoir 
will, after mentioning all these payments, he introduced 
" Balance which the corporation of S. will gain per f 
7«. 9^^." The estate thus given increased largely in ▼ 
reversing the decree of the Court below, that the incr 
was to go to the mayor towards defraying the exf 
mayoralty and mending the roads, and that the S' 
entitled to a share in the increase. The Mayor, 
Burgesses of Southmolton v. The Attorney- Oeneral, 2' 
567. 

CHARITABLE USES.— 9 Geo. 2, c. 36, s, 3— 
— A testatrix bequeathed to a charity her residua 
which, included, among other things, money lent 
of an assignment of rates, under the provisions ( 
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a 
ment, which also authorized the levying of such rates npon the 
occupiers of houses in Birminffham, to he estimated according to the 
real rent of such houses, and to he paid to certain collectors, and 
gave remedies for the recovering of such rates, hj summoning '^ the 
person charged" before a magistrate, who, in case of nonpayment^ 
was empowered to grant a warrant to lev^ the rate " by distress of 
the goods and chattels of the party" refusing to pay, and to sell the 
same ; and in default of a sufficient distress, to commit the person to 
prison : Held, that this security was a ** charge or incumbrance 
affecting" real estate, within 9 Geo. 2, c. 36, s. 3, and therefore did 
not pass by the will. Thornton v. Kempaon, 1 Kay, 592. 

CHAEITT. — Defence of purchaser for valuable consideration — 
Statute of Limitations, — The defence of being a purchaser for valu- 
able consideration without notice is available in Equity against a legal 
as well as against an equitable title, and also as against a charity. 
Attorney- General v. Wilkvns, 17 Beav. 286. 

CHAEITT Ji'EQcKQY.—Trustees^ChaHty Qmmissioners^lG Sf 
17 Vict, c, 137, s, 17 — Application to the Court — Jurisdiction — 
Initiative proceedings, — The payment of a charity legacy into Court 
under the Trustees Belief Act is not a suit or matter within the 
Charitable Trusts Act, 1853, to which the exception in the latter 
Act applies ; and a petition as to the money so paid in was therefore 
directed to stand over, that the certificate of the commissioners 
might be obtained. He Markwell^ 23 Law J., Chan. 502. 

CLAIM. — Evidence — Dispensing with proof of an instrument, — A 
claim for the specific performance of an agreement stated the agree- 
ment. An affidavit was made on behalf of the plaintifi^, that the 
agreement had been made, and that the attesting witness to it was a 
clerk of the defendant, and that the defendant had refused to allow 
his clerk to prove the agreement. An affidavit was made by the 
defendant, in which an allusion was made to '^ the agreement in the 
plaintiflfs claim set forth." The defendant did not deny that the 
agreement had been made. No other proof was given of the agree- 
ment: Held, that, under the circumstances, the agreement was 
sufficiently proved, and that the plaintiff was entitled to a decree. 
Tynte v. Duller, 23 Law J., Chan. 504. 

COMMON IN^iTJ'^CynON,— Injunction— Discovery— Dractice 
— Stat. 15 Sf 16 Vict, c. 86, s, 58. — Practice under the statute in 
cases of injunctions to stay proceedings at law. Though a party 
may now at law examine his opponent, he is still entitled to a dis- 
covery in Equity, in aid of his case at law. "Where the plaintifi^, in 
a bill of discovery in aid of a defence at law, has a londjide case, 
verified by affidavit, showing that information may be given by the 
answer, which may assist him in wholly or partially destroying the 
case made against him at law, he is entitled to that discovery, and to 
an injunction until the discovery is given. Lovell v, Galloway^ 
17 Beav. 1. 
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COMPOSITION DEED.— i^^feoM (f Debts— Will— Cbfutrue- 
Hon — Setoff. — ^By an indenture, dated m Maj, 1850, A. oonyeyed 
all his real and personal estate to trustees upon the usual trusts for 
sale, and directed them to apply the proceeds in the payment rateably 
of the debts in the schedule to the deed set opposite to the names of 
certain specified creditors; and such creditors covenanted with A. 
that they would not bring any action, &c. against A. in respect of 
such debts, and that if any acfcion, &c. should be brought, the deed 
might be pleaded as a release. B., one of A.'s creditors, executed 
this deed in respect of a certain debt, and made his will in June, 
1850, whereby he gave a legacy to A., and directed that if any 
legatee should be found indebted to him in any sum or bond, &c., or 
otherwise, such sum should be taken as part of his legacy. B. died 
in December, 1850. B.'s executors received only Is, in the pound 
on the debt : Keld, that B.'s executors were not authorized to set off 
tlie difference between the debt and the composition from A.'s legacy. 
Golds V. Greenfield, 23 Law J., Chan. 689. 

• CONSENT TO MAEEIAGE.— Pr«*«mpfMW— Xop^e of time- 
Forfeiture, — ^After a lapse of twenty-eight years, a consent to mar- 
riage, so as to avoid a forfeiture, was, under the circumstances, pre- 
sumed. A legacy was given conditional on a marriage with the cor 
sent of trustees. The marriage took place in 1825, and the par^ 
entitled in default never raised any question as to the consent havi 
been given until 1852, after the death of the trustees and of A. ^ 
Held, that everything was to be presumed in favour of the consr 
and though there was no distinct proof of consent, yet it was 
sumed from the conduct of the trustees subsequent to the mar 
Be Adrian Birch, 17 Beav. 358. 

CONYBESION AND RECONVEESION.— iiJ(?aZ andp 
estate — Heir and next of kin — Evidence, — ^A testatrix gave ' 
and personal estate to three trustees, upon trust, as soon as 
their discretion, should think most advantageous, to sell an/ 
into money her real estate, and pay her debts and legar 
gave the residue of her estate and effects to her son J. 
that J. B. took the residue of the realty in the charac^ 
sonalty. A. B., who was one of the trustees, paid tb 
legacies, except one annuity, and remained in possesr 
years, and died intestate : lleld (having regard to his ir 
withstanding he was both co-trustee and owner), that 
was reconverted into realty, and passed to his heir, 
that the interest of a witness is apt to mislead h 
Orieshach v. Frenumtle, 17 Beav. 314. 

CO-PLAINTIEFS SEVEEING. — Bractiee — 
plaintiffs must act together, and cannot take inco 
ings. One of several co-plaintifi& moved for libe^ 
of facts into the Master's office, and proceed ther 
rest. The motion was refused, with costs. Wed 
hum, 17 Beav. 158. 
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COPYHOLDS.— j?^-ee heneh — Seisin — Admission ^^BesuUing 
estate, — The customary heir of an unadmitted Burrenderee of copy- 
hold estates, cannot by refusing to be admitted, deprive the widow 
of the surrenderee of the substantial benefits to which she would 
have been entitled if her husband had been admitted. The seisin of 
a surrenderee is completed by the admission of his heir so as to entitle 
the widow of the surrenderee to free bench, and where the heir refused 
to be admitted, he was held to be a trustee of one moiety of the rents 
for the benefit of the widow. The seisin of a surrenderee caimot, where 
an outstanding right of free bench exists, be so completed by the 
admission of his heir as to entitle the widow of such surrenderee to 
free bench, although he had been in possession of the entire estate. 
S. B. being in possession of a customary estate of which he was 
seised in fee, subject to the free bench of A. B., a widow (which by 
the custom of the manor was of a moiety of the entire estate for 
life), sold the estate to G. S. S. B. and M., his wife, surrendered 
the entire estate to O. S., subject to the right to free bench in A. B. 
G. S., by an arrangement between him and S. B., was let into pos- 
session of the entire estate upon his covenanting to pay 22/. 4«,, 
being one moiety of the rents of the estate, to A. B., for life. G. S. 
died in the lifetime both of S. B. and A. B., without having been 
admitted to the estate, and his heir refused to be admitted. Upon a 
bill by the widow of G. 8. : Held, as to one moiety of the estate, 
that she was entitled to the substantial benefits arising from the sur- 
render, and that the heir of the surrenderee, until admittance, was a 
trustee of one-half the rents of the estate for her : Held also, that if 
the heir were admitted, the seisin of the surrenderee would take 
eifect from the date of the surrender, so as to entitle the widow to 
free bench : Held, as to the other moiety, that she was not entitled 
to any substantial benefits in the estate ; and that the subsisting 
right to free bench in A. B. prevented any seisin taking effect so as 
to entitle the widow of a surrenderee to free bench. 8mith v. Ada/mSy 
23 Law J., Chan. 625. 

CEEDITOES' ^JJVl,— Lapse of ttme-^-Abatement^FelUum— 
Debt, — A creditors' suit was instituted in 1803, and in 1806 the 
usual decree was made, and a sum was paid into Court. The suit 
became defective in 1807, by the death of the personal representative 
of the debtor, and the decree was not presented. In 1853, the repre- 
sentatives of the plaintiff (having revived the suit against the admi- 
nistrator de bonis nan of the debtor) petitioned for payment of his 
debt out of the money in Court. The Court gave leave to prosecute 
the decree as to the debts. For$ter v. WKenzie ; Forster v. Mensii^^ 
17 Beav. 414. 

DEED. — 1. Construction — Covenant to settle, — A marriage settle- 
ment contained a clause, by which it was agreed, and the husband 
covenanted, that if any real or personal estate should descend or 
devolve to, or vest in the wife or in any person in trust for her, the 
husband should make, do, and execute, or cause or procure to be 
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made, done, or executed, or join or concur with the wife in making, 
doing, or executing all such acts, deeds, Ac, as should be necessary 
for settling such property on the trusts of the settlement. A legacy 
was left to the wife for her separate use : Held, that it did not come 
within the agreement and covenant to settle, contained in the settle- 
ment. Bamiden v. Smith, 2 Drewry, 298. 

2. Setting aside — Mistake — Munily arranaement. — If a party is 
misled, and under the idea that he is discharging legal liabilities, 
enters into contracts, which he would have resisted if correctly 
informed, they will be set aside. The compromise of a suit, and of 
collateral claims arising out of demands having no legal existence, 
are not such considerations as will support a contract as a family 
arrangement when made on erroneous information. C. B. L., a tenant 
for life in possession of settled estates, under the impression that 
portions for the younger children of his brother J. L. (who wa 
entitled in remainder), were raiseable during the lifetime of C. B. L 
executed a deed compromising the sums alleged to be due from hi 
for interest on the amount of the portions, and securing futi 
payments during his life in respect of the supposed rights. TJr 
its being decided that the portions were not raiseable imtil after 
death of C. B. L., and that he was not liable for any interest, f 
was filed to set aside the deed : Held, that it was executed r 
a mistaken idea of his liabilities to carry into effect rights sup 
to be legally existing, and not as a compromise of any dc 
claim, or to carry into effect any family arrangements. La 
Campion, 23 Law J., Chan. 605. 

DEVISE. — 1. Conditional limitation — Besidence, — A pei 
be said to have more than one residence. If he have houses ir 
places, at each of which he keeps an establishment, eac^ 
called his residence, though he may not go there for years 
meaning of the word " residence " is different from " domi* 
infant has the domicil of his parents imtil he attains 1 
and does some act to acquire a new one, and thus his 
be in a country in which he has never personally bf 
" residence " implies personal presence at some time 
proviso in a will, requiring the devisee for life of a * 
and estates to " reside" there for six months in even 
posing a penalty for breach of such condition ; an 
neglect to observe it for five years, devising the e 
rendered it necessary for the devisee to be personaU 
house 168 days in each year, in order to escape the per 
but held, that it would be sufficient, if, keeping up 
at the house, he were merely to visit it each day, f 
necessary for him to spend a night there. TF 
Kay, 534. 

2. Estate for life^Estate tail--'' Default of 
of real estates upon trust to pay the rents and 
nse of B. L., and his assigns, for his life, ar 
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decease, unto the first and other sons of B. L« ; and, in defkult of 
such issue, to pay the rents and profits as therein mentioned ; and an 
ultimate remamder over : Held, that B. L. did not take an estate 
t^ in the devised premises, nor an estate for life, with remainder to 
his first and other sons successively in tail, nor an estate for life with 
remainder to his first son in fee. Bridger v. Bamsey, 10 Hare, 320. 

3. Fee simple — Joint tenancy — Bequest^ what pctsses hy — Will — 
Construction — Special case — Costs of. — Devise of " my landed estate 
in "Westmoreland," with their appurtenances, and all allotments of 
common now inclosed, to the testator's three daughters, " to be jointly 
and equally enjoyed or divided in case of marriage of any of them, 
and they or the survivor, in case of death, are hereby fully authorized 
to dispose of the same by will or assignment :" Held, that the first 
words gave the fee, and the second created a joint tenancy, and that 
the survivor alone had power to devise. The testator gave his " per- 
sonal estate in money and funds," to his three daughters equsJly ; 
also all plate and furniture, to be shared like the personal estate ; 
also to his three daughters all his books, pictures, &c. ; also a lease- 
hold house particularly named: Held, that as to the books and 
leasehold, the daughters were joint tenants. On a special case, the 
costs follow the same rule as in administration suits, and are payable 
out of the general residue ; and if there be none, out of the property 
specifically bequeathed. Cookson v. Bingham^ 17 Beav. 262. 

4. Title hy occupancy. — A. B. having been in possession of a dwell- 
ing-house fi^om 1822 without paying any rent for the same, by his 
wiU, dated in 1837, devised the same upon trusts for sale, for the 
benefit of his wife for life, and afterwards for his children. A. B. 
died in 1837, and his widow took out letters of administration, with 
the will annexed, and entered into possession of the house, a portion 
of which she let in 1850 to C. D., the eldest son of A. B., as a weekly- 
tenant. The widow died in 1852, and thereupon C. D. claimed the 
house as occupant, contending that A. B. had not at his death a 
devisable interest in it : Held, that it must be taken that the widow 
had been in possession under the will, and that C. D. was her tenant ; 
and therefore that C. D. could not claim as occupant. Hawksbee v. 
JSawJcshee, 23 Law J., Chan. 521. 

DEVISE TO A. AND HIS LAWFITL JLYIBB,— Limitation 
— Fee simple — Executory devise. — A devise to A. and his " lawful 
heirs" creates a fee and not an estate tail. The addition "lawful" 
in no degree affects the word " heirs," for the qualification of being 
"lawful" is implied in the word "heirs." Devise to a testator's 
daughter " and her lawful heirs ; " " but in case she should not happen 
to leave any child," then to his nephew and his heirs : Held, that the 
daughter took a fee simple, with an executory devise over to the 
nephew. Mathews v. Gardiner, 17 Beav. 254. 

DOMICILE. — Assets — Administration — Conflict of laws — Credi- 
tor's priority. — The personal estate of a testator must be administered 
according to the law of his domicile. Judgments in England will 
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five no prioriiy against assets in England belonging to a testator 
omiciled abroad ; and effect can only be given to them with reference 
to the law of the domicile. A domiciled Irishman, haying assets in 
England, was indebted upon judgments obtained here, and also upon 
a duly registered mortgage of lands in Ireland. By a decree of the 
Court of Chancery there the lands had been sold, but the proceeds 
had been found insufficient to discharge the debts. Upon a claim 
by the mortgagees : Held, that the decree was not similar to a judg- 
ment at law there for payment of a debt, and that it gave no priority ; 
that the balance due on the mortgage was a specialty debt only, and 
pay able pari paisu with the other specialty debts of the testator. 
Wilson y. Lady Dunaany, 23 Law J., Chan. 492. 

ELECTION. — Dower— Fower to let and cut timber, — ^A testate 
bequeathed all his personal property to his wife, and he gave her r 
annuity out of a particular freehold estate devised to J. P. in f 
He then devised all other his freeliold estates to trustees, with po* 
to let the same, and to cut timber for repairs, until all his neph 
and nieces attained twenty-one ; and after the happening of 
event, he directed the estates to be sold, and the proceeds f 
divided equally among all his nephews and nieces : Held, affi' 
the decision below, that the widow was bound to elect betwe< 
benefits given her by the will and her claim to dower. To 
case of election, it is not necessary that it should be apparent 
face of the will that the wife's right to dower was present to 
tator's mind ; it is sufficient that the disposition of the pr 
inconsistent with the right to dower. Parker v. Sowerhy, 2' 
Chan. 623. 

ELEGIT. — Tenant hy elegit — Satisfaction — Iktina 
Debtor and creditor — Evidence. — A tenant by elegit tool 
ance of part of the lands extended, in satisfaction of part 
Held, that his tenancy by elegit on the rest of the lanf 
guished, and that his judgment was satisfied. A credito 
elegits on three several judgments, and extended thf 
debtor ; he afterwards took a conveyance of part of 
question whether the tenancy by elegit had been wholf 
and the judgment satisfied, the creditor insisted that 
shown that the writs of elegit had been duly retur 
evidence had been given to show in respect of whic 
conveyed had been extended ; but held, that the o 
on the creditor, he being bound to make out that 
ing incumbrancer ; and, secondly, that as it waf 
caused a proper return to be made and filed, he 
vantage of his own omission. A creditor issue" 
three judgments, and the sheriff, by virtue of ti- 
the whole of a leasehold estate, and returned n 
first two judgments being adjudged to have bee 
held that the creditor had acquired no rights v 
being entitled to three annuities secured by - 



166 Digest of Cases, 

received for twenty years part of the rents of tbe grantor's estates 
under elegits issued on satisfied judgments : Held, that he was not 
accountable for his receipts to a party having a charge on the estate, 
who had taken no proceedings to obtain possession. Hele y. Lord 
Bexley, 17 Beav. 14. 

EQUITABLE ASSIGNMENT.— Or^fer /or ^fl5jr»w?«^ <2fw<w^— 
Stamp under 65 Geo, 3, c, 184 — Interpleader — Claim hy stakeholder, 
> — A. having obtained a loan from B. gave him the following instru- 
ment addressed to his (A.'s) debtor : " I hereby authorize you to 
pay B. 365Z., being the amount of my contract, B. having advanced 
me that sum, (signed) A. :" Held, a valid equitable assignment, and 
not requiring a stamp as an order for payment of money under 55 
G-eo. 3, c. 1^. Where the stakeholder alleged that the fund in his 
hands was less than one of the claimants asserts to be the amount, 
a bill of interpleader cannot be maintained. Nor where, before it 
was filed, one of the claimants had informed the stakeholder that he 
would file a bill to enforce his demand ; and did in fact file his bill 
on the same day with the interpleader bill, making the only other 
claimant and the stakeholder parties. Diploch v. Mammond; The 
Guardians of the Foor of St, Mary's^ Newington v. Hammond^ 2 
S. & G. 141. 

EQUITABLE MOETGAGE.— JIferycr.— A solicitor took a de- 
posit of a policy from his client, under a parol agreement that it was 
to secure his then existing costs. Afterwards he made advances and 
took an assignment of the policy to secure them ; the deed saying 
nothing about the costs : Held, that the deed expressing no agree- 
ment that it was to include the costs, the possession under it merged 
the possession under the deposit, and the policy was only a security 
for the advances. Vaughan v. Vanderstegen, 2 brewry, 289. 

EVIDENCE.— 1. Affidavit— -1^ Sf 16 Vict, c, 86, s, m—Cmstruc- 
Hon, — When the evidence is taken orally, a general application, under 
the 36th section of the 16 & 16 Vict. c. 86, to be at liberty to use at 
the hearing affidavits already filed is irregular. The particular facts 
or circumstances proposed to be proved by affidavits should be 
specked both in the notice of motion and in the order. Ivison y. 
Grassiot, 17 Beav. 321. 

2. Motion for decree — liight to cross-examine — Statute 15 Sf 16 
Vict. c. 86, ss. 15, 40. — A motion for a decree under the 15 & 16 
Vict. c. 86, s. 15, is a proceeding within the meaning of the 40th 
section of the same Act, and therefore, for the purpose of such a 
motion the defendant may cross-examine the plaintiff. Williams v. 
Williams, 17 Beav. 156. 

3. Practice. — On the examination of witnesses orally under the 
15 & 16 Vict. c. 86. If a document is put into the hands of a wit- 
ness by the party examining him, the other side may require to see 
the document : 1. If the witness is examined upon its contents 
generally ; 2. If, although the document is originally shown to the 
witness me^e^y to refresh his memory, questions are afterwards put 
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relating to it& contents. He may not reqi 
1. If the document is put into the hands 
re&esh his memory, and nothing more is dc 
merely to proye the handwriting. Lord v. 

EXECT7T0E.— 1. Devastatit—Ahout i 
death, the executrix brought an action again 
judgment, but she did not issue execution i 
bankruptcy ensued and the debt was I 
empowered "to compound or allow time 
debt :" Held (under the particular circum • 
liable for a devastatit. Batcliffe v. Winch, 

2. Trustee — Bevocation — Will — Constru • 

Eointed A., B., and C, his executors and ^ 
equeathed to them his real and persons [ 
codicil he desired that A., named in his ' 
longer such, and he nominated D. to succ 
alteration in the devise : Held, that A. stiU 
will. The testator appointed A., B., an: 
executors. He revoked the appointmen; 
trustee by his first codicil. By a secor: 
appointment of B. and C. as executors, bu ; 
altered thereby : Held, that the first codicil 
C. was not a trustee. Oartwright v. Shejp. 

EOEEIGN CHAEITY.— 2Vt«^ee«.— ] I 
legacy for charitable purposes abroad, 1 1 
money and appoint trustees of the fund ; [ 
direct inquiries for its guidance, it will i 
effecting the purposes of the testatrix. 
Sturge, 23 Law J., Chan. 495. 

FREEMAN OF LONDON.— Oi«^o^ « 
wife — Custom — Settlement, — ^The widow c 
barred of her customary part by an ante-r i 
the parents of the husband and wife mal i 
the death of her husband, of which she ta i 
rule applies, though the wife be an infan 
husband becomes a freeman afterwardi 
17 Beav. 393. 

GIFT. — Advancement—Set-off, — Mrs. i 
wrote a letter to her mother B., strongl; 

the sum of 2,000Z. (the amount of an i I 

Mrs. A.), at interest, to be paid to B. d : 

2,000Z. consols, and remittedf the procee i 
following indorsement on the broker's 

sums were sold out for Mrs. A., with a i 

should receive interest at 6Z. per cent, d : 

was my intention to have left it to her 1 

cation was too urgent." B. died intestc ! 
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circumstances, the proceeds of the stock were lent, and not given to 
Mr. A. ; and that the amount was a debt due from him to B. at her 
. death, and ought to be set-off against the distributive share to which 
Mrs. A. was entitled in her mother's estate. Hannie v. Chandler, 
23 Law J., Chan. 609. 

HOSPITAL. — Attainder — Hxtin^uishment — Crown — Severance — 
Suppression of monasteries and chantries — Annexation of right of 
patronage to manor — Manor — What passes hy grant of— Grant, how 
construed — Presentation — Lapse of time. — In 1437, an almshouse or 
hospital was founded and endowed by the lord of the manor of 
Ewelme, for thirteen poor men, two priests, for praying for souls 
and the education of youth, and the right of nominating the master 
was vested in the lord of the manor for the time being. Previous 
to 1613, the manor and the rights of patronage became, on the 
attainder of the lord, forfeited to the Crown. In 1618, King James 
the First, by letters patent, granted the right of nomination of the 
master to the univei-sity of Oxford, for the support of the Eegius 
Professor of Medicine, and in 1818, the manor, with all its advan- 
tages and endowments, was duly granted by the Crown to J. B. 
The following points were held : 1st, that the rights of nomination 
and visitation, incidental to the manor, did not, upon the forfeiture 
by attainder, become merged and extinguished, but vested in the 
Crown ; 2ndly, that the property, Ac, of the hospital, were not 
affected by the statutes for the dissolution of monasteries (27 Hen. 8, 
c. 28, and 31 Hen. 8, c. 13), but remained vested in the Crown as 
before ; 3rdly, that they were not in any degree affected by the Act 
respecting chantries (1 Edw. 6, c. 14), so as to vest the property in 
the Crown, as its qtmsi " private possessions " ; 4thly, that the 
founder, by annexing the right of nomination to the manor, could 
not, and nad not, made them inseparable ; but that the right of 
patronage was in the nature of a lay advowson, which the lord 
might alien without parting with the manor, and the converse ; 
5thly, that by the grant of Ring James to the university of Oxford, 
ijicie jus patronntushdA, de facto, been severed from the manor of E. ; 
6thly, that by the common law, the grant of a manor by the king, 
cwmpertvnentibus, would pass an advowson appendant to it ; and that 
the statute 17 Edw. 2, c. 15, created a restriction as to advowsons of 
churches only, and did not apply to the present case of a lay advow- 
son. Gj-rants by the Crown are construed favourably to the grantor, 
and in such a case the usual rule as to the construction of grants is 
inverted. If it be shown that the king is deceived in his grant, it 
will not include a subject-matter not expressed. Unascertained and 
undefined advantages will pass under the general words by a grant 
of a manor, although not in the contemplation of either party at the 
time. Thus, for instance, the minerals in the lord's waste would 
pass, although their existence was neither known nor suspected by 
any of the parties to the contract. So also, the advowson to a living 
will pass with a manor by general words, though not specifically 
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named in the grant. After a long possession the Court will make 
great presumptions, including, in some cases, even an Act of Parlia- 
ment, in oraer to jjrotect a right. The Court will not, however, 
adopt such presumption, when the origin of the right or possession 
is clearly ascertained, and negatives such presumption. The AitOT" 
ney- General v. Ewehne Hospital^ 17 Beav. 366. 

HUSBAND AND WIFE.— 1. Joint tenancy— Severance— Anti- 
cipation of time of payment of wife* 9 share, — The testator bequeathed 
his residuary estate to trustees, upon trust to pay the interest thereof, 
after the decease of a tenant for life, to John, Kobert, and Ann, for 
five years, and at the expiration of that term to pay them 6,000Z. a 
piece, and then to pay the interest of the remainder for a further 
term of three years to John, Robert, and Ann, in equal shares ; and 
at the expiration of that time to pay the whole to John, Robert, and 
Ann, in equal shares. Soon after the death of the tenant for life, 
and before the expiration of the five years, John and Robert claimed 
and obtained from the trustees payment of the whole of their two 
thirds of the residuary estate of the testator ; but it was held, thf 
the husband of Ann was not entitled to immediate payment of b 
share of the capital, and that he was unable to give an effect^ 
release or discharge for the same. Harley v. Harley, 10 Hare, 32 

2. JRiffht to settlement — Feme-covert — A married woman 
entitled to 60Z. in Court, but on her marriage she was indebt' 
the extent of lOOZ., which had been proved under the husb 
bankruptcy : Held, that the assignees were entitled to the 
ftmd. Bonner v. Bonner^ 17 Beav. 86. 

3. Settlement — BanJcruptcy — Assignees, — Settlement of thf 
of the share of a married woman in the estate of an intesta^ 
the married woman and her children, with a provision, that 
should be no children, and the husband should survive the 
assignees of the husband should take the fund, the case be* 
which the husband, being an uncertificated bankrupt, hf 
an infant, and afterwards abandoned her. Gent v. .' 
Hare, 383. 

4. Settlement of wife^s legacy, — Upon the consent c 
woman, 377Z., to which her husband was entitled in h 
ordered to be paid to him. He had been insolvent e' 
previously, and his assignee having claimed the money, 
rescinded, and the whole fund was ordered to be se 
standing the opposition of the assignee. To save exf 
of settlement of a small sum were embodied in the 

V. Marshall, 17 Beav. 363. 

Il^CTJMBERED ESTATES AGT.—Brocess i 
Commissioners under the statute 12 & 13 Vict, c 
Estates Act), made an order in Ireland against a 
of money, or in default for commitment. The pa 
it, but disobeyed the order, and removed into 
jurisdiction of the Irish Court. Application ^ 
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pTovisioiiB of the same statute to the Court of Chanceiy in England, 
to have the order enrolled, and the same being permitted, that Court 
made an order at once, unconditionallj, for an attachment. Me 
Eeogh^s estate, 23 Law J., Chan. 547. 

INJUNCTION. — 1. Building scheme — Covenants — Beciprocity — 
Notice — Brivity of estate — Acquiescence — Blanks in deed- — Blead- 
ings, — Land having been laid out for building, and streets 
projected across it, the defendant bought one plot, with a right 
of way over the projected streets, the vendors reserving a similar 
privilege over the street in front of the plot sold ; and the defendant 
covenanted with the vendors, that he would not erect any building 
on the said plot within the distance of six feet from the intended 
streets : Held, that the erection of a wall fifteen feet high, at right 
angles to the principal street, and extending quite up to it, was an 
infringement of this covenant ; but that it was not broken by the 
projection a few inches too far of the lower part of the wall of a 
house, nor by a brick porch which came forward one foot within the 
limit: Held also, that a subsequent purchaser of a neighbouring 
portion of the land might obtain an injunction against the first pur- 
chaser, to restrain him from infringing his covenant; and this, 
whether the plaintiff, at the time of his purchase, knew of the 
existence of the defendant's covenant or not, as the plaintiff must be 
taken to have bought all the rights connected with his portion of the 
land, especially if he has bound himself by a similar covenant. It 
is no objection in such a case, that the vendor has not entered into 
reciprocal covenants with the purchaser, such as, to subject the 
purchasers of the remaining land to like obligations respecting their 
plots : for the conveyance of the land was a sufficient reciprocal 
advantage to support the covenant. Nor does it matter that the 
plaintiff or defendant, or both, are assigns of the original parties to 
the covenant sought to be enforced, for the covenantee must be taken, 
to have assigned the benefit of the covenant with each portion of the 
remaining land, and the assign of the covenantor is bound in equity, 
if he had notice of the covenant. The equity is the same, where the 
vendors of a plot of land to the first purchaser, conveyed to him by 
the exercise of a general power of appointment under a settlement, 
and the person seeking to restrain a breach of the covenant, is one 
of the persons entitled to the rest of the land, under the limitations 
in the settlement, in default of appointment, or is the assign of 
either of such persons, or an appointee under a power of sale and 
exchange contained in tlie settlement, by way of proviso, in the 
usual form, and whether he is such an assign or appointee of the 
the whole, or of part only, of the remaining land. The original 
vendors, or their assigns, not having taken proceedings against the 
first purchaser, who had built upon his land m such manner that it 
was very doubtful whether or not he had thereby broken his cove- 
nant : Held, that this was not such an acquiescence as would pre- 
judice their right to restrain a breach of the covenant. The distance 
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from the road, within which buildinfi" was prohibited, being left a 
blank in the covenant in the deed, but being expressed in the previous 
written contract, and it being proved that the olank had been left by 
the direction of the derk of the vendors' solicitor, not their autho- 
rised agent, and that there was no intention to depart in the deed 
from the terms of the contract, and the clerk having; declined to give 
evidence concerning the matter : Held, that relief might be given, 
as though the covenant in the deed had been perfect and in accord- 
ance with the contract ; but. Held, that the detect must be confessed 
and avoided in the bill, and that no relief could be given where the 
bill stated the covenant as though it contained no blank, and the 
real facts only appeared upon the affidavits. Child v. Douglas^ 
1 Kay, 560. 

2- Delay — Public company — Appeal. — A broad-gauge railwa; 
company were shareholders in a mixed-gauge railway company, wh 
by their Act, were bound to construct their line throughout on t^ 
broad gauge, and, as to part, on the narrow gauge also. In Mar 
1862, they filed a bill, stating that the mixed-gauge railway comp' 
were about to construct the line throughout on the narrow ga 
although their funds were insufficient to enable them to do so 
also to comply with their Act as to laying down the broad g 
The bill sought an injunction to restrain the opening of any p 
the narrow-gauge line, and the further construction upon that 
until the broad-gauge was complete. In April, 1 852, the inji 
was refused. From that time contests were carried on in Par 
between the two companies, ending in the rejection of cerf 
solicited by the mixed-gauge company. From August, 
January, 1853, a correspondence was carried on between t' 
traffic arrangements. In January, 1853, the broad-gaugf 
instituted a new suit, seeking an injunction to restrain tV 
by the mixed-gauge railway company, of any portion of tl 
the narrow gauge before the broad gauge was compl' 
same month they moved for an injunction in the new t 
appealed from the refusal of the injunction in April, 
that both motions were too late. Principles on which 
in refusing applications, either originally or by way of 
ground of laches. Effect of objection in excludic 
Crreat'Weatem Railway Company and others v. 1h 
cester, and Wolverhampton Bailway Company, 3 D. T 

INSUEANCE.— X{/e policy— Forfeiture— Friv 
Local agent — Waiver, — A debtor insured his life 
his creditor, by two policies, and assigned the sr 
One of the conditions endorsed on the policies w 
should be void and the monies forfeited to the 
the insured should go beyond the limits of 
licence of the directors. The insured did go be 
out licence, and died in Canada. The societ 
the creditor filed a claim for payment, and 
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breach of the condition, the local agent of the society, at the place 
where the insurances had been effected, continued, with knowledge 
of the breach, to receive the premiums, and represented to the agent 
of the creditor that the breach of the condition would not invalidate 
the policies, if the premiums were regularly paid : Held, that the 
knowledge of the local agent was constructive notice to the society 
of the breach ; and, whether they had express notice or not, they 
were precluded from insisting on and availing themselves of the 
forfeiture when the money became payable. Wing v. Hcvrvey^ 23 
Law J., Chan. 511. 

INTEEEST ON PUECHASE-MONET.— i)^ T%smey,I>e Tvme 
— Vendor and purchaser — Abstract — Verifying title — Costs — Vendor 
in possession. — JPrinciple of the decision m De Vismfi v. De Visme 
(1 Hall & Tw. 408 ; 1 Macn. & G. 336) explained a condition, that 
." if, from any cause whatever, the purchase shall not be completed 
on a day named, the purchaser shall pay interest on the purchase- 
money, from that day till the completion of the purchase," is in- 
operative, where a good title has not been shown by the default of 
the vendor within the time stipulated ; but it is operative where it is 
the result of accident, or of something which could not have been 
guarded against by the vendor. A vendor in possession must account 
for the rents and profits, as in the case of a mortgagee in possession. 
In a suit by vendor for specific performance, costs were given to him, 
although both parties were in the wrong as to the only point in con- 
test, namely, as to interest on the purchase-money, a good title having 
been shown prior to the institution of the suit, and it appearing that 
the conduct of the purchaser had prevented the completion down to 
that time. Distinction between showing a good title on the abstract 
and verifjring it. Sherwin v. Shakspeare, 17 Beav. 267. 

INTEEPLEADEE.— Zttfw^ costs— Judgment creditor.— K judg- 
ment creditor assigned the debt, and afterwards became insolvent. 
The jud^ent debtor died, and her executor received notices from 
three claimants, one from the assignee of the debt, another from the 
assignee of the judgment creditor in insolvency, and a third from the 
attorney of the judgment creditor in respect of his lien for costs ; 
the executor thereupon filed his bill of interpleader : Held, on the 

authority of v. Bolton, that the bill could be sustained. 

Jones V. Thomas, 2 S. & Q. 186. 

JUDGMENT AGAINST ^XEC\JTOR.~Friority— Adminis- 
tration suit. — ^A., a creditor of a testator, in an action against his 
executor, took judgment of the assets of the testator quando acciderint. 
B., another creditor, subsequently took a similar judgment. In a 
suit for the administration of the estate of the testator : Held, that 
A. was entitled to priority of payment over B. Dolland v. Johnson, 
23 Law J., Chan. 637. 

LAPSE OE TIME. — Laches — Concurrence— AhoMdonment of 
claim. — ^A. and B. had charges on a plantation and the slaves. La 
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1834 an issue was tendered in a suit between them as to their priority 
on the slave compensation money. B. withdrew his claim, and the 
bill was on motion dismissed. Sixteen years afterwards, when the 
witnesses were dead, B.'s executors raised the same question of 
priority, in regard to the plantation itself: Held, that they were 
concluded by the transactions of 1834. Bttshly y. EllU^ 17 Beav. 
279. 

LEQ-ACY. — 1. MUdescrvption — Latent amhiauitu — Evidence, — ^A 
bequest to "the Carey Street Infirmary:'* Hela, upon extrinsic 
evidence, a gift to the Carey Street Dispensary. King^B College 
Soepital V. TTheildon, 23 Law J., Chan. 637. 

2. Mortgage — Sharee — Ademption — Will — Construction. — ^A tes- 
tator bequeatned " the principal sum" secured to him by a mortgage 
in fee. It was afterwards voluntarily paid off in the testator's life- 
time : Held, the legacy was adeemed. A testator bequeathed to his 
daughter his twenty shares in the S. Office, or in any other office in 
which the same had been or should be transferred, and all his right 
therein, or in the monies arising, or that might arise from the sale 
thereof. Negotiations, of which the testator was aware, were then 
pending, for the transfer of the business of the S. Office to the A« 
Office, which were afterwards concluded, and, in lieu of the S. shares, 
the testator received a number of A. shares and a sum of 1,200^. : 
Held, that the A. shares passed under the bequest, but that the 
money did not. Fhillips v. Turner, 17 Beav. 194. 

3. Vesting of shares — Contingent interests, — A testator gave to 
two trustees, in trust for the chud or children of his daughter-in-law 
the sum of 700Z. to each child, to be paid by his executors as soon f 
each child became of the age of twenty-one years (or by muti 
agreement, the trust was to continue longer after each child she 
have passed the age of twenty-one) : the aforesaid sums to remai 
the stock and possession of his executors until the whole sum be 

to the said trustees, for the sole use of the said children ; but r 
either child or both children of his daughter-in-law die without ^ 
issue, then the 700Z. for one child (or if both die and leave t 
living) 1,400Z. for the use of other persons : Held, that th 
children of the testator upon attaining twenty-one, took 
interests in the money liable to be divested in the ever 
dying without leaving issue. Cotton v. Cotton, 23 Law J., 

LEQACT DUTY,— Sale under a power— Attomf 
Costs, — The Legacy Duty Acts are to be construed sf 
favour of the subject. A will empowered the trustees, 
sent of A., to sell the real estate, and invest a su 
answer two annuities. The rents being deficient to p.' 
the Court ordered a sale out of the produce, and 
were purchased to provide for the annuities. I 
claimed on the corpus of the consols, held, that ' 
claim depended on whether the sale had take: 
general jurisdiction of this Court, or under thf 



174 Digest of Cofies. 

and the Court having held the former, determined that no legacy duty- 
was payable. The Attorney-General attended in a cause to which 
he was not a party, to support a claim for legacy duty upon a fund 
in Court. The claim failed : Held, that the Crown is not entitled to 
costs. Hohson v. Neale, 17 Beav. 178. 

LEGATEE. — Description — Will — Construction, — A testatrix 
having nephews named Kobert John, John Henry, Samuel and 
Thomas, appointed " Robert " her executor, and after a bequest to 
" John Henry " directed, that if he should not marry, it should be 
divided between " Samuel," " John," and Mary. Thomas claimed 
under the gift to " John," that he was not entitled, and that John 
Henry was meant. On appeal, however, the Court was divided. 
Mostyn v. Mostyn, 17 Beav» 323. 

LUNACT. — 1. Costs — Necessaries — Charge — Statute of Limited- 
tions. — An order in lunacy directing the taxation of the costs, charges 
and expenses incurred by the solicitoris employed in prosecuting the 
commission in lunacy, and subsequently as the solicitors of the com- 
mittee, and directing an inquiry whether it would be fit and proper 
to raise these costs, &c., by sie or mortgage of the lunatic's real 
estate, did not constitute them a judgment debt, nor make them a 
charge in equity upon such real estate ; but such costs, &c., were 
considered as a simple contract debt due by the lunatic for neces- 
saries. The lapse of six years during the lunatic's life will not bar a 
debt of this description, for the Court of Chancery will take judicial 
notice in a suit to obtain payment out of his assets after his death, 
that any action against the lunatic for the recovery of the claim, 
would have been restrained by the Lord Chancellor on petition in 
lunacy. An action of debt for necessaries supplied, will lie against a 
lunatic. Stedman v. Hart, 1 Kay, 607. 

2. FurcJiase hy father in name of son — Presumption of advance- 
ment rebutted. — Lands bought by a father in the name of his son, 
held, under the circumstances of the case, not to amount to an 
advancement : but the Lord Chancellor declined to make an order to 
that effect on the petition of the father, though the petition was founded 
on the certificate of the Master, under the 38th section of the Trus- 
tee Act, 1850. Collinson v. Collinson, 3 D. M. & O. 409. 

3. Surplus produce of real estate — Stat, 9 Geo, 4, c. 78. — ^A fee- 
simple freehold estate was the property of a lunatic, and was ordered 
by the Court to be sold under the 2nd sec. of the stat. 9 Geo. 4, 
c. 78, and the proceeds being more than enough to answer the pur- 
poses of the sale, the surplus was paid into Court and invested. The 
lunatic never recovered, and died, and his heir-at-law was unable to 
elect whether to take the surplus as real or personal estate, and died ; 
and upon the petition by his heir-at-law : Held, that the surplus had 
the character of realty impressed upon it by the 2nd sec. of the 
Act, and so remained through all successive descents, until some 
person capable of electing, should elect to take the same as perso- 



nalty, and the money was ordered to be pa 
at-law. Re Wharton, 23 Law J., Chan. 52 

LUNATIC NOT FOUND, &e.—Mm 
uict. — A fund producing upwards of 200Z. s 
a person of unsound mind, though not so ; 
paid into Court under the Trustee Belief 
Master of the EoUs, for the application i 
maintenance, was refused. Re Irhy, 17 B; 

MAEEIAGE SETTLEMENT.— JTiwi 
to settle — Construction, — A sum of 865 Z. • 
the husband and partly to the wife, wr 
interests given to the husband, wife and el: : 
part on the husband's executors, and as to 
kin. The settlement contained a coyena: t 
property of the wife should be settled on 
husband's and wife's representatives were, 
tion, entitled to the wife's after-acquired 
their interests in the 865Z. Covenant to i 
perty of the wife, held to extend to prope I 
of the husband. Stevens v. Van Voorst, 1 

MINING LEASE.— J[fi»w»tm rent- 
were demised at a certain royalty per ton 
be got, and also at the rent of 300Z. a ye 
with the royalty, should amount to that si 
a minimum rent for the coal demised. A 
pay the rents and to work the mine ; He 
would not restrain an action by the les 
although the coal proved not to be wortl 
but that if the lessor were to sue upon tl 
the mine, the Court would interfere. Id i 
emptor to the cases of leases of coal mir • 
that every one acquainted with that kind : 
coal mines are liable to be interrupted b; I 
been gotten by ancient workings, that m ] 
relief. Bidgway v. Snet/d, 1 Kay, 627. 

MOETaAQE— 1. Foreclosure— Fe 
for foreclosure being made, the mortga| ( 
been taken, incurred further costs in ano i 
he could not by petition, obtain an orde] i 
Barron v. Lancejfteld, 17 Beav. 208. 

2. Lunatic — Inquisition — Foreclosn 
Decree. — An inquisition finding a partj 
period long antecedent to the date of a 
him, will not prevent the Court from m 1 
upon the deed being proved in the us 
witness. A deed must be avoided at la 
actual relief against it, although there i e 
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leading to a supposition, not onlj that the mortgager who executed 
the deed was in a helpless state of mental incapacity when he did so, 
but also that a fraud had been committed : hau the defendants, how- 
ever, cross-examined the attesting witness, evidence might have been 
obtained which would have prevented the Court from proceeding 
upon the deed. But Held, upon appeal, that the defendants must try 
the validity of the mortgage in an ejectment, or by an issue as to the 
mortgager* s sanity. A plaintift' must state his whole case, whether 
upon a claim or bill ; but he need not state facts in anticipation of 
the defence. An appeal may be proceeded with, notwithstanding 
the decree has not been drawn up. Jacobs v. Bich^irds, 23 Law J., 
Chan. 667. 

3. Wife* 8 separate estate — Presumption — Surety, — A married 
woman entitled to property, under a settlement to her separate use, 
concurred with her husband in raising money upon a mortgage of it, 
by a deed which expressed that the money was borrowed by and paid 
to herself and her husband, but contained a covenant by the husband 
for repayment : Held, that the presumption was, that the money was 
received by the husband, but that this presumption might be rebutted 
by extrinsic evidence. In the absence of such evidence. Held, that 
the wife was only a surety for the husband, and was, after his death, 
entitled as against his other creditors, to all the rights incident to 
that relation, and therefore had a right to have the debt paid off, as 
a specialty debt, out of the husband's assets. If the mortgage be of 
the wife's freehold estate not settled to her separate use, she is still 
a surety, and has all the rights of a surety, except perhaps as against 
her husband's other creditors. Whether m this last case, if her estate 
has paid off the mortgage, she has only a right to be repaid out of 
her Husband's assets, after all his other creditors by simple contract 
— Qtuere. The dicta to that effect in Tate v, Austin (1 p. Wms. 
264), and Clinton t?. Hooper (1 Ves. jun. 187), disapproved. Mud' 
son V. Carmichael, 1 Kay, 613. 

MOETGAaE TJNDEE A POWEE.— Proww for redemption 
held, not to alter the previous limitations — Deeds, construction of. — 
In 1815 real estate stood settled on the husband for life ; remainder 
to his wife for life ; remainder to the heirs of the body of the wife ; 
remainder to the right heirs of the husband. The husband and wife 
barred the estate tail ; and by a deed of the 30th of June, 1817, it 
,was settled to such uses as the husband alone should appoint. He, 
by a deed of the 1st July, 1817, appointed to such uses as he and 
his wife should jointly appoint ; and in default to himself for life ; 
remainder to his wife for life ; remainder to his son in fee ; and on 
the 2nd of July, 1817, they appointed the estate by way of mortgage 
for a term, with a proviso for cesser of the term upon repayment. 
Between 1817 and 1826, various other mortgages were made under 
the power, the equity of redemption being reserved in terms con- 
sistent with the uses of the deed of the 1st of July, 1817. In 1832, 
the husband and wife, under the power, mortgaged the estate in fee ; 
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€he eqtiity of redetnption being limited to 
their heirs or assigns, or to such other person 
Held, iijpon appeal, reversing the decision bel 
redemption in the deed of 1832, was not int 
tations in the deed of the 1st of July, 181 
deeds of the 30th of June, and the 1st and !i 
Btituted one transaction, and that consequei 
of July, 1817, was not a voluntary deed, as b- 
under the limitations of that deed, and a ]: 
band. Whitbread v. ^ith, 23 Law J., Gha: 

NEXT OP ILllS,— Settlement^'' Then'' 
fimds were settled upon a husband for life, 
die in the lifetime of the husband, then after 
of issue, " for such persons (other than the i 
be the next of kin of the wife, and would hi 
tmder the Statutes of Distribution, in case s : 
ried, and intestate : " Held, that her next c I 
and not those at the death of her husban : 
limitation by deed, on a particular event, to I 
of A., the word " then '* was held to refer i 
the time of its happening. Wheeler v. Add •• 

NJJ18ANCK— Perpetual imtmetion,—': 1 
enjoyment of ancient hghts. Inhere had b i 
his, with a wall alleged to have been twelve 1 
fering with his light. The defendant was i 
ruins of this waU, and rebuild it thirty fee 
was the original height. The plaintiff's e' 
height was more precise than the defendani i 
he never intended to build beyond the origi i 
proved that he threatened to build much I i 
injunction had been obtained, and the defer 
solve it. At the hearing, a decree for a < 
granted, without requiring the plaintiff t 
Fotts V. Lev^, 2 Drewry, 272. 

OEDEE OF COUESE.— Sw^jprcmo^ 
demv/rrer overruled — ^Practice — Irregularis 
been overruled, and an appeal from the ore : 
order to amend is irregular ; and a plaint I 
an order, after he had notice that the ap > 
it was discharged with costs, and the am i 
Ainalie v. Sims^ 17 Beav. 174. 

OEDEE TO AMEND.— C7fl«»»—Prac • 

to amend may be obtained after a clain I 

hearing. Qwytme v. The British Feat, Ch « 
pany, 17 Beav. 7. 

PAETKBESHIP.— 1. Contracts mder \ 
Decree, — A. and B. agreed to carry on buj • 
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ther, according to the terms contained in certain articles under seal. 
Bj these articles it was stipulated that each partner should be true 
and just to the other in his contracts, receipts, payments, and deal- 
ings, and each of them bound himself to the other in the penal sum 
of 5,000Z., for the due performance of the covenants, articles, and 
agreements, thereinbefore contained. A. died ; and in a suit to 
administer his estate, there was found due from him to B., on the 
partnership account, the sum of 11,000Z. : Held, that 5,000Z., part of 
this sum, was to be taken as a specialty debt, but that the residue 
was to be deemed only as a simple contract debt. A. by his mar- 
riage settlement, covenanted under seal with a trustee to settle an 
estate on the usual trusts. The estate was not settled. A. after- 
wards conveyed away this estate in exchange for another estate and 
1,050Z. A. died ; and in a suit for the administration of his estate, 
it was declared, that the trustee of the settlement was entitled to 
prove as a creditor of A. for the sum of 1,060/., and an account was 
directed of what was due to such trustee in respect of that sum and 
interest, and to all other the creditors by simple contract of A. On 
the cause coming on for further directions : Held, that the debt for 
which the trustee was entitled to prove, was a specialty debt, and 
that the Court was not precluded by the above-mentioned decree 
from so treating it. Powdrell v. Jones, 23 Law J., Chan. 606. 

2. Legal interest in estate — Charge in respect of unequal advance 
of capital — Dissolution — Sight of managing partner — Seceiver. — 
Articles made between three partners directed that the real and 
leasehold estate of the partnership should be treated as partnership 
stock, and that, before any division of profits, the rates, repairs, &c., 
should be paid, and 51. per cenb. interest set apart on the capital, and 
be paid to the partners in the proportions in which they had advanced 
it. They afterwards purchased other estates, the purchase- money of 
which was, by the conveyances, expressed to be paid by the three 
partners in equal proportions. The partners subsequently executed 
a deed, reciting the fact, that the purchase-money had been wholly 
paid by two of the partners, and declaring that, until the third partner 
should pay into the partnership capital a sum equal to that paid by- 
each of the other partners, he should stand possessed of the undi- 
vided third part of the estates in trust for them (the other two 
partners). Upon the dissolution of the partnership, the third 
partner, not having paid any portion of his capital, the Court Held, 
that the real and leasehold estate was nevertheless part of the part- 
nership capital and that the effect of the declaratory deed was to 
charge the legal interest of the third partner, by way of mortgage, 
with the proportionate share of the capital which he ought to have 
advanced : Held, also, that in the interim, after a dissolution, and 
whilst the affairs of the partnership were being wound up, the third 
partner had ceased to be entitled to the benefit of a provision in the 
articles allowing him a salary, and the occupation of a house belong- 
ing to the partnership, as managing partner, and that a receiver must 
Hbe appointed. Titbits v. Fkillips, 10 Hare, 355. 
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3. LMilUy of hankers, — The plaintiff, who was a female customer 
of a banking finn, was advised by Wood, one of the partners in the 
bank, to disuse of certain Datch bonds, and to place the money upon 
better security. He then proposed that it should be lent to his own 
son. This proposal was acquiesced in by the plaintiff, in consequence 
of her having great confidence in the firm. The money was paid out 
by a cheque upon the bank to a third person named, or bearer, and 
the plaintiff received a promissory note for repayment, with a gua- 
rantee from Wood. Wood absconded, and the security proved to be 
worthless. Upon bill filed against the other members of the firm, it 
was held that they were not liable for the loss, as the transaction was 
not within the scope of a banker's business, and was not recommended 
or sanctioned by the other partners. Bishop v. The Countess of Jersey^ 
23 Law J., Chan. 483. 

4. ^ofrtner — Inference, — Surviving partners held, h^ inference 
deduced from their conduct, to have carried on their business on the 
same terms as the original partners. In a partnership between A., 
B., and C, there was a stipulation that if one died the survivor should 
take the business, and pay his executors his capital, as appearing on 
the last account. A. aied, and B. and C. contmued to carry on the 
business without articles. B. afterwards died. The Court, from the 
conduct of the parties, inferred that B. and C. carried on their busi- 
ness on the same terms, as to winding up on the death of either, as 
those which applied to the first partnership between A., B., and C, 
and decreed C. to pay to B.'s executors his capital, as appearing on 
the last account. King v. Chuck^ 17 Beav. 325. 

PAYMENT INTO QOV^T.—Executor^SpeciJichequesL—A 
executor for some years received the rents of property specifica^ 
bequeathed. The specific legatee having instituted a suit against b 
Held, that he could not set up the adverse title of a third party 
defence to a motion to pay the amount into Court : Held also, thr 
executor was not entitled to deduct the amount of debts, &c., p* 
him, there haviug, apparently, been aufficient genera! assets 
which they ought to nave becD paid. Lord v. JPur chase, 17 Be 

FLEAPING.— 1, Misjoinder— m^U to sue — Ferwmil re 
tive — Meir-at-Iata^Title.^^^ , and C.j the daugliters of 
jointly indebted to S., and the dtibt was Bocured by a depr 
deeds of property belonging to C M. appointed K, her 
Part of her property conaiiited of a mortgage debt ; and r 
she piirchased some real estate, %hieh deicended to 'N 
died^ leaving a large atuoimt of ^IVs debt^i unpaid ; anr 
plaintiff her eiecutrix, so that tlie plaintiff was persona' 
both of M. andof JN. After the death of M., N* and 
S* money on a deposit of the title deeds, bj wliiclj M 
was Bocured, and the title deeds of tlie real estatf 
and 0, S. knew that the money wag only partia^ 
pui^o^es of M/s estate. There had been anothe' 
the estate of M., and a decree in that suit^ and pf 

VOL* LI I. NO. CV, DIO. 



180 Digest of Cases. 

of M. sold on a bill hy the plaintiff against S., seeking to recover the 
title deeds deposited : Held, Ist, that the plaintiff was not incapable 
of suing hy being the representatiye of N., who» it was admitted, 
could not have sustained a bill; 2nd^ that, though only p^iM)nal 
representative of M., she could, under the circumstances,, sue in 
respect both of her real and personal estate ; 3rd, that the mortgage 
by N, and C, as the heiresses of M., did not rc^eve the purcl^aer 
from the suit of M.'s represaitative ; 4tth, that as to the claim of S., 
that would depend on the result of an inquiry what part of the money 
advanced had been applied for the purposes of M.'s estate. Gorier r. 
Sandersy 2 Drewry, 248. 

2. Flea — Title to redeem. — Bill for redemption by mortgagee of 
shares in a company transferred into the name of the mortgagor. 
Plea, that at the time of the bill filed, all the shares were by assign^ 
ment vested in another person : Held, the plaintiff had a title to sue, 
and the plea overruled. Winterhottom v. Ta^loe, 2 Drewry, 279. 

POWER. — Eeference to and execwtUm of—WiU, — A. B. having a 
testamentary power over real estate in favour of his children, devised 
all the real estates, of or to which he was seized or entitled, '^ or of 
which he had power to dispose or to appoint by that his will," on 
trusts for his children and for other uses exceeding his authority : 
Held, that the will was an execution of the power. Banks v. JBanks, 
17 Beav. 352. 

PRACTICE. — 1. Chancery Amendment Act — Vivd voce examina- 
tion of witnesses — Evidence oj a party to the cause on appeal not hefore 
the Court below, — The Court of Appeal has jurisdiction under the 
39th section of the statute 15 & 16 Vict. c. 86, to require the pro- 
duction and examination before itself of a party to a cause, although 
he may not have been orally examined in the Court below. The 
expression " upon the hearing," in the 39th section, means " whenever 
or wherever a cause is heard." Sbpe v. ThrelfaU^ 23 Law J., 
Chan. 631. 

2. Costs — Order of payment of costs, — Costs of litigation in the 
Ecclesiastical Court, for determining which is the testator's will, 
although ordered by the Ecclesiastical Court to be paid out of the 
estate, are postponed to the costs of administration in this Court. 
Major V. Major, 2 Drewry, 281. 

3. Issue devisavit vel non.— Motion before evidence had been 
entered into for an issue to try the validity of the will, that being 
the only point in dispute, refused. Bolerts v. Kerslake, 23 Law J., 
Chan. 632. 

4. Purchase under decree — Evidence, — The only proper evidence 
of a purchase under decree, and payment of deposit, is the Mastfer's 
report, which must be confirmed oefore a purchaser can apply to the 
Court to be discharged from his contract. IPCulloch v. Ghegory, 
23 Law J., Chan. 656. 

PRECABATORY WORDS.— L " Full assurance and ootfdent 
hope** — Will — Construction* — ^A testator gave all his real and per- 
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sonal property to his widow, her heirs, &c,y " ahsolutely, and for 
ever, in the fiul assurance and confident hope " that she would bring 
up, educate, and provide for his children, as it would have been his 
intention if living : Held, that though the words '* full assurance and 
confident hope" would create a precaratorj trust, yet the trusts 
were too obscure to carry into effect, and that the widow took 
absolutely. Macnah v. Whitbread, 17 Beav. 299. 

2. Trwts, — Testatrix gave her residuary estate to A., his heirs, 
executors, administrators, and assies for ever, for his own use and 
benefit, as she had full confidence m him that if he should die with- 
out lawful issue, he would, after providing for his widow during her 
life, leave the bulk of her said residuary estate to B., C, D., and E., 
equally : Held, that this language did not describe the subject of gift 
with sufficient certainty to create a precaratory trust. Fahner v. 
Simmondsy 2 Drewry, 221. 

PEINCIPAL AND A&ENT.—AccourUs— Jurisdiction-' De- 
murrer, — The relation of principal and agent is not alone sufficient 
to entitle an agent to an account in equity, when it can be determined 
at law. A bill for an account by a solicitor and a^ent against his 
principal, stating the receipt and payment of monies, and also the 
transactions of various matters of business for the defendant, as well 
as advances by way of loan and payments made by the plaintiff, and 
that the defendant had paid to the plaintiff various sums of money, 
and alleging that the accounts were complex and intricate, and that 
the plaintiff and defendant were mutuaUy indebted upon an open 
and running account, cannot be maintained when the facts disclose a 
case of set-off, without showing any difficulty in taking; the accounts 
at law ; and a demurrer to such a bill was allowed. JPadudck v. 
:Eurst, 23 Law J., Chan. 667. 

2. Solicitor and client.^ A. placed monies in the hands of her 
solicitor, who acted also for her as a money scrivener, undertaking to 
find securities for her. He placed the monies out on insufficient 
securities, misrepresenting to her their character: Held, that as 
against him, if livings it would have beeuj aud aa agaiDst his estate 
afiier Ma death, it waa not a matter for an action for negligence, but 
a matter of account between principal and agent, and the client ho 
a right to reject the charge for disbursements on the insufficiF 
securities. JSmiih v. Fococke^ 2 DrewrTj 197. 

PRIXCIPAL AND SIJEETT.— 1. A creditor whose deb 
secured hj the bond of the principal debtor, and a surety, too^ 
the date of the tninsa^tion, further security from the ' 
debtor, and afterwards gave up that further security : Held 
did not discharge the surety. Newton y. Ohorlion, 2 Dre^ 

2. Surety, — A, and B. indebted aa principal and sure' 
dies, and C. in a creditor's suit obtains a decree again 
Afterwards C, sues A, and takes a judgment by arran 
time without the knowledge of the surety : Held^ t^ 
charge the surety, Jenkins y. ^bertsouj 2 Drewry 
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PEODUCTION OF DOCUMENTS. — I^^Zd — Proc/ic^. — A 
defendant held not bound to set forth a list of documents in his 
possession relating to his own title. Sutherhmd v. Sutherland, 17 
Beav. 209. 

PUBLIC C OMPANY. — Company — Contract — Misrepresentation 
—Mines — Burthen of proof, — Upon the formation of a company, the 
directors, and the persons who take shares, are contracting parties ; 
and the prospectus and advertisements issued by the directors are 
the representations " qu<B dant locum contractuL*^ If these be false 
and cannot be made good by the persons making them, the contract 
may be avoided. It has, however, to be considered, whether it is 
reasonable to believe, that if the real truth had been stated, the 
shares would not have been taken. In suits to set aside contracts on 
the ground of misrepresentation, the burthen lies on the plaintiff of 
proving that the representations were false, and that he acted on the 
laith of them. Upon a bill by a shareholder against the projectors 
and lessees of a mining company, to rescind the contract and return 
the shares, on the ground of misrepresentation in the prospectus : 
Held, upon the evidence, that although it stated, in Rowing and 
exaggerated colours, what was really in the mine, yet these were not 
such misrepresentations as to avoid the contract. Held also, that the 
same sources of information were open to the plaintiff and defendant, 
and that they availed themselves of them, and the bill was dismissed 
with costs. Observations as to the doubtful and speculative character 
of mining operations. Jennings v. Broughtan, 17 Beav. 234. 

EAILWAT CLAUSES CONSOLIDATION ACT, 8 Vtct. 
c. 20, s, 54. — Construction — Station — Agreement — Injunction, — The 
Court will enforce by injunction the provision of the 116th section of 
the Railway Clauses Consolidation Act (8 & 9 Vict. c. 20), that no 
engine or other description of moving power shall be brought or used 
upon a railway, unless the same shall have been approved by the 
railway company as therein mentioned, notwithstanding the practice 
of railway companies has been to rely on each other with respect to 
the fitness of the respective engines, and not to enforce the provision 
of the Act ; and notwithstanding also, that, to enforce such right of 
inspection would occasion great inconvenience to the public 'traffic, 
and although it may appear that the provision is sought to be en- 
forced, not from any apprehension of the use of improper engines, but 
for the purpose of impeding the traffic over their line of a competing 
company. Although the expression " the railway " is, by the inter- 
pretation clause of the Eailways Clauses Consolidation Act (s. 3), 
defined to mean " the railway, and the works by the special Act 
authorized to be constructed," and these have been construed to 
include a station, yet it is very doubtful whether the power reserved 
to the public by the Eailways Clauses Consolidation Act (s. 92), to 
use "the railway^" with engines and carriages, upon payment of tolls 
which are calculated at a certain rate per mile, includes the power of 
using also the stations of the company. An interpretation clause in 
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an Act of Parliament should be understc 
the word thereby interpreted in cases as 
else in the Act opposea to or inconsistei 
The Court refusea to restrain one railwi 
station of another, under an agreement, \i 
two companies, before a connection had h 
company using the station and a third c<: 
third company into comjjetition with the 
tion belonged — it not being clear that t\ 
use the station was not intended to be § i 
the agreement being open to the const] 
terms of the station accommodation wer i 
the subject of reference to arbitration, 
specifying the time at which it should d : 
peting company having also been in exi i 
ment was made, and the plaintiffs being 
of the possibility of the competition afte ' 
the question to be doubtful, the balance < 
ing against granting the injunction. 1 
V. l^e Ambergate^ Nottingham and JB . 
Bailway Company, 10 Hare, 359. 

RAILWAY CORPOEATION.— ] 

"by agent of company — Specific perfor 
having applied for an Act to extend 
landowner ; whereupon, an agreement \ 
solicitor of the company and the land i 
withdraw his opposition, and if the A ; 
should purchase nis land on certain tej i 
of agent, nor the agreement, was und( 
The Act passed, but the company did ] ' 
considering that the company had don 
the contract, refused a decree for spe( 
to order the company to admit the V8 I 
to enable the plaintiff to try his righ i 
cheater Sfc, JRailway Company, 17 Bea^ I 
2. Seal — Contract by projectors, hou i 
A railway company held not bound bi 
projectors prior to their incorporation 
company entered into a contract witl 
of the land required. Subsequently, ' 
incorporating the company. The c< 
taking, without having done anythir 
by staking out the intended line : H 
bound, the contract not being unde 
being no sufficient adoption of it 
Manchester, and N'ewcastle-upon'Tyt 
17 Beav. 114. 

RAILWAY. — Costs of investmert 
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chase money for settled lands taken by a railway was paid into 
Court, and after a contract had been entered into for hiying it oat in 
land, a petition was presented for its temporary inyestment in the 
funds : Held, that the proceeding was not yezatious ; and that the 
company ought to pay the costs. Be The Liverpool Sfc. lUnlway^ 
17 Beav. 892. 

EECEIPT STAMPS.— Cbttw^r* fees.—lt is not necessary to 
affix the penny receipt stamp on a brief where counsel signs his name, 
acknowledging the payment of the fee. Be Beavan, 23 Law J., 
Chan. 536. 

EECEIVER. — Incumhrancers — Mortgagor — Mortgagee. — ^A re- 
ceiver was appointed by a mortgagor and divers incumbrancers, and 
the mortgagor covenanted not to revoke the appointment without 
their consent ; the mortgagor afterwards mortgaged his equity of 
redemption to the plaintiff. In a suit for foreclosure : Held, that the 
first incumbrancers being no parties to the suit, the receiver could 
not be called on to account, or restrained from dealing with the 
surplus income ; but leave was given to amend the bill. JB^ard v. 
Backham, 23 Law J., Chan. 481. 

KECONVEYANCB BY MORTaAGB OF PART OF PBO- 
PEBTT, — Title deeds — Covenant to produce — Attested copies. — A 
mortgagee being decreed to reconvey one undivided moiety of an 
estate included in his security (a part of the debt being satisfied) to 
the mortgagor, and being entitled to retain the title deeds of the 
whole estate, is bound to covenant to produce the deeds. Yates v. 
Fhmhe, 2 S. & G. 174. 

EEMOTENBSS.— T<wifl«(y in common— Will— Construction. — 
Devise of real estate to A. for life, and after his decease, to all his 
chUdren, share and share alike, and all their children and their heirs, 
but in default of issue of A., to B. and C. and their children, the 
mothers and children and their heirs to share the rents equally, as 
had been directed with regard to the children of A. Held, that the 
gift to B. and C. was not too remote, and that they and their 
children living at the death of the testator took as tenanl^ in common 
in fee. Bequest of personal estate to A. for life, remainder to the 
children of A. equally, and in default of issue of A., upon trust to 
sell and divide equally amongst B. and C. and all tneir children 
'' then*' living, share and share alike : Held, that the ^ift was not 
too remote, and that B. and C. and their children, living at the 
death of A., alone took the personal estate as tenants in common 
absolutely. B. died before A., but, nevertheless, she was held to 
take a share both in the realty and personalty. Cormaek v. CoponSy 
17 Beav. 897. 

"KEBTDJTR.-Bxception — Bemoteness — Oift of leaseholds. — A 
testator bequeathed to his executors and trustees all his personal 
estate (except such ffoods as were by his will especially bequeathed ; 
and also, except his leasehold estates, which he dedared it to be his 
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intention to exonerate from the payment c 
upon trust in the first place, to pay his 
mentary expenses, and legacies ; and in c 
residue of his personal estate (except ai 
same to his son B. And after giving cei 
testator devised all his freehold hereditau 
tees, upon trust for his said son E., for 1 
grandson W., for life, with divers remain 
the testator gave all his leasehold estates 
trust, to permit the clear rents thereof i< 
^ojed by the person for the time be; 
holds, until such person should by good 
of the freeholds in fee-simple in poesessii 
convey and assign the leaseholda to hiii 
tions of the leaseholds beyond the life ei 
void for remoteness^ and that the i: 
attempted to be given, did not bekmg ab • 
tenant for life ; nor did it pass by the 
because the exception of the leaseholds ( • 
was not BiToply for the purpose of mak i 
thera, but also to exonerate them from i 
legacies ; and therefore held, that beyond ' 
holds were un disposed of by the will, an I 
kin of the testator. — Wainman v. Field^ ] 

SEA-STIOEE,— J"«s CorontB—Ordinm 
Crown to the sea-shore is limited by the ] 
of the medium high tidesj between the 
each quarter of a lunar revolution durin 
netf- General v. Chambers; Atlarne^-Get, 
Chan. 662. 

BUlP'CO^TBACr—SpeciJie perfm 
iion^ Qmsiru<:tion— ^art-owner— Shifts 
into effect an agreement by giving the pi 
a breach of the agreement by the def< 
time, on the grotiiia of such breach, to : 
of trust and confidence which they held 
and to appoint other persons to such ofl 
the plaintiffs entitled on au interlocuto 
sougnt, reatrained the defendantSj by i 
pie mental &uifc, from prosecuting action 
tiffs under the agreement to recover da 
fendants from such office. In a que&tioi 
in the circumstances of the case, where 
jurisdiction with a court of law, and ha 
by iDterferiug to protect the right of 
strained the parties to the contract fr 
founded on the facts with regard to whii 
and' in which actions, the same questioj] 
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agreement in the circumstances, would necessarily arise. A case in 
which the Court on an interlocutory application appointed a ship's 
husband, at the suit of some of the part-owners of a ship as against 
the others, who vore, under a contract, ship's husbands as well as 
part-owners. Brenan v. Preston, 10 Hare, 381. 

SOLICITOE AND CLIENT.— 1. Agreement for interest on 
costs — Charge on real estate — Taxation — Jurisdiction on petition. — 
An agreement pending a litigation, that a solicitor shall be entitled 
to compound interest on his demand, cannot be supported. In 
1851, A. and B. agreed to charge their real estates, with the amount 
of costs due to their solicitor, with annual rests. The solicitor insti- 
tuted a suit to enforce the lien, and the client presented a petition 
for taxation. The Court made the usual order for taxation, with a 
direction to the Master to ascertain the amount due in 1851, but 
held itself incompetent, on this occasion, to deal with the question of 
lien. In re Moss, 17 Beav. 346. 

2. Feme covert — Liability of separate estate. — A married woman 
having separate estate directed a solicitor, in writing, to take pro- 
ceedings for her and her children in certain suits. The suits did not, 
however, in any way relate to her. She was no party thereto ; but 
her children only were made parties by their next friend : Held, that 
her separate estate was not liable for the costs. He JPugh, 17 
Beav. 336. 

3. Purchase — Inadequate consideration. — In 1846 the defendant 
acted as the solicitor of A. B., in the sale of real estate in lots by 
auction. One lot only was sold at the auction ; and the defendant 
was engaged in completing that sale, and in preparing abstracts of 
title for the other lots. In 1848, A. B., in company with H., a land 
agent, called at the defendant's office, and pressed him to purchase 
part of the unsold lots, when it was agreed that the consideration 
should be 260Z., and an annuity of 40Z. for the life of A. B. The 
contract for purchase was prepared by defendant, who charged A. B. 
with a moiety of the costs. In 1850, the defendant, on the offer of 
A. B., purchased the remainder of the property for an annuity of 26Z. 
a year for the life of A. B. In February, 1852, A. B. died intestate. 
The value of the annuities had been calculated according to the 
tables ; but it was proved that, at the times of the respective pur- 
chases, A. B. was of intemperate habits, and that his was not an 
ordinary average life. In a suit instituted by the heir of A. B. : 
Held, upon appeal, confirming the decree below, that the relation of 
solicitor and client continued, and that the purchases must be set 
aside on the ground of inadequate consideration. HohnanY. LoyneSy 
23 Law J., Chan. 529. 

4. Taxation — Order of course. — A solicitor entered into a special 
agreement with his client for interest on his bill, vdth annual rests^ 
and for a charge on the estate recovered : Held, that this was not a 
proper case for an order of course for taxation, and such an order was 
discharged. Be Moss^ 17 Beav. 69. __ * 
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SPECIFIC PEEFOEMANCE.— 1. Gontract— Statute o/M-auds. 
— ^An agreement was in the following words : " A. agrees to pay 6251. 
for the cottage and stable, B. paying the expenses of the lease held 
hj M. C, signed A :" Held, that such an agreement was not suffi- 
cient within the Statute of Frauds. A party contending for specific 
performance must show that his conduct has been fair. If he has 
made material misrepresentations to the defendant, it is no answer to 
say that the defendant might have found out that they were misre- 
presentations. Specific performance is not of course, because there 
18 a contract, but a relief in the nature of indulgence peculiar to the 
jurisdiction of equity. Cox v. Middleton, 2 Drewry, 209. 

2. JPraud — Auctioneer — Agent for vendor and purchaser — Demurs 
rer, — ^A bill for specific performance stated the terms of the agree- 
ment for sale of real estate by private contract reduced into writing 
but not signed by the defendant himself, who had, however, paid hi 
deposit to the person employed as auctioneer, who signed a receif 
referring to the fair copy to be prepared for signature from the roug 
unsigned memorandum : Held, that the signature by the auctione 
of tkis receipt, which thus referred to a document which showed w 
the agreement was, took the case out of the operation of the Sta 

of Frauds. The auctioneer employed to sell on behalf of the ver 
who signs a receipt for the deposit to the purchaser who pays it 
as agent of both parties ; and if the receipt refers to a writin< 
taining the terms of the agreement, the purchaser cannot ava' 
self of the Statute of Frauds. Wood v. Mxdgley, 2 S. & G-. ' 

3. Leaseholds — Covenants — Notice. — If a lessee for a term 
underlet for a less term, and the under lessee sell by auc 
lesser term, describing it as a lease, and one of the coaaitio 
is, that the lessor's title shall not be inquired into, the yen 
being good ; QuiS're, whether the purchaser can refuse t( 
because there is a term interposed between the vendor's i 
tbe freehold. But, in such a case, where the property v 

in the original lease, together with otlier liereditaraent' 
general covenaats, and a power of re-entry for breach of 
and tbo purchaser Lad diacovered theae fact;a aliund 
he was entitled to refuse to perform hia contract, n* 
that the original lease contained provirjions for the ar 
the rent, and of the power of re-entry. It is a form 
to the title of a vendor of leasehold property, that 
it by a lease which does not contain similar coven 
which he ia bound to his own lesdor ; for e3;ample, r 
or to paint at certain periods ; for the vendor ma- 
out of his power, during the underlease, to per fori 
breach of which the original lessor can re-enter, 
doc trine J that a purchaser of leaseholds, or of f 
lease, has notice of the covenants in the kaae, c 
him with notice of collateral facts stated in sue 
facts disclose a defect in the vendor's title, the 

VOL, LII. NO. CV,^ DIG, 
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the purchaser to perform his contract, whether he had notice or not. 
Darlvnffton v. Hamilton^ 1 Kay, 550. 

4. Partnership — Joint-stack compantf — Contract to execute deed of 
settlement. — ^The defendant agreed, in writing, to take shares in a 
joint-stock company (which were transferable), '^ and to execute the 
deed of settlement when required.' ' Specific performance was refused. 
The Sheffield Gas Consumers* Company {registered^) v. Harrison^ 
17 Beav. 294. 

STATUTES. — (^anfffJZc Trusts' Act—A. private charity Act, 
passed shortly before the Charitable Trusts* Act, 1853, gave power 
to the trustees in any matter in which they were to act, with the 
approbation of the Court of Chancery, to lay proposals at once 
before the judge in chambers : Held, that this was not repealed by 
the 17th section of the Charitable Trusts* Act ; but the necessity of 
a preliminary application to the Chancery Commissioners was added. 
Be Bingley Free School^ 2 Drewry, 283. 

STATUTE OP LIMITATIONS.— 1. 3^4 Wm. 4, c. 27, s, 34— 
Bending suit — lAs pendens, — Though by the Statute of Linutations 
(3 <& 4 Wm. 4, c. 27, s. 34) the right is extinguished at the end of 
twenty years, still adverse possession by a succession of independent 
trespassers, for a period exceeding twenty years, confers no right on 
any one of them who has not himself had twenty years uninter- 
rupted possession, except as furnishing a defence to a trespasser in^ 
possession against an action by the rightful owner. After both the 
trustee and cestuiqute trust had been out of possession more than 
twenty years, an ejectment was brought by A. B., the heir of the 
trespasser, in the name of the trustee, and he obtained judgment. 
The trustee who, disclaiming all personal interest, then instituted a 
suit, seeking to have the rights declared as between the rightful 
owner and the heir of the trespasser, and the Court, by its receiver, 
took possession. A. B. afterwards instituted a suit against the 
trustee and the rightful owuer, to recover the property : Held, that 
the Court being in possession, the Statute of Limitations had con- 
ferred no right, and did not apply. A. wrongfully entered and died 
intestate ; his widow entered : Held, that the possession of the widow 
was not a continuance of that of her husband, it not being shown 
that she was entitled to dower, and such a right not entitling her to 
enter into the whole estate. A suit, dismissed, as against the prin- 
cipal defendant, and which, though pending as against the others, has 
yet been practically abandoned, does not prevent the operation of the 
Statute of Limitations. Dixon v. Gayfere {No, 1) ; Fhiker v. Gordon^ 
17 Beav. 421. 

2. Acknowledgment — Lapse of time, — In a case unaffected by Lord 
Tenterden's Act, the words, '' interest on this note paid up to the 
13th day of May, 1825," indorsed upon a promissory note, in the 
handwriting of a person who was in the habit of transacting business 
for both the maker and the payee of the note, was held sufficient to 
take the note out of the operation of the statute. The maker of the 
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note died in 1820, having charged his real < 
debts ; the payee died in 1851, but, aflter 
an arrangement was made, by the trustee o 
that interest should not be payable till the 
that the remedy was not barred. Brigg8 v 
3. Pleading — Ihekinff — Mortgage. — An 
the interest mortgaged is reTersionary, ci 
arrears of interest, as against the lana m( 
recover twenty years' arrears on the cover 
on money secured by mortgage of land and 
years in arrear, the mortp;agee filed his bil 
heir of the mortgagor, raising no question < 
or of any right of tacking. A decree was 
of what was due on the mortgage. Und 
tions, twenty years' arrears could be recoi 
six only as against the land. The Master 
tiff to tack ms two claims : Held, on exc< 
Whether the right to tack, in such a case, 
for foreclosure, from what it is in a si 
Sinclair v. Jackson, 17 Beav. 405. 

SUIT FOE FOEECLOSUEE.— In 
motion by a subsequent mortgagee, the 
missed, on the mover paying into Court i 
day specified, to answer the plaintiff's c 
plaintiff and other defendants. Ohallie v 

SmT FOE FOEECLOSUEE AND 
suit for foreclosure and redemption bj 
mortgagees, upon motion by a suDsequen 
ordered to be dismissed with costs again 
without prejudice to any other suit, upon 
moving of a certain sum of money into C 
day, such money to be invested and ace 
pay the taxed costs of all the other de 
over from the defendant moving, who 

Slaintiff and other defendants their costs 
efendant moving, by his counsel un< 
plaintiff against any proceedings which n 
time by any party for redeeming the plai 
was directed, to ascertain what was due 
and interest ; and the Taxing Master t 
and those of the mortgagees other than 
as well as the plaintiff, were to have libei 
1 Kay, 45. 

TAXATION.— 1. Set-off^-What an 
ohiect, — The plaintiffs were ordered to i 
of the costs " as had been occasioned " I 
a decree was made with costs as to the 
Master considered the suit to be for t 
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plaintiff one half only of the general costs common to both : Held, 
that he was right. Hardy v. Kull^ 17 Beav. 366. 

2. Solicitor and client — fecial agreement between, — A client 
having withdrawn from a litigation, his solicitor agreed to take one- 
third of his bill in full discharge, if the suit (which was to be carried 
on for the benefit of another party) failed ; and the client agreed to 
pay the remaining two-thirds if it succeeded. The Court refused, 
eight years afterwards, when the suit had succeeded, to open the 
transaction by ordering a taxation of the bill. Be Moss, 17 Beav . 340. 

TENANT FOE U^'E.—l. Absolute interest— '\Bying leaving law- 
fUl issue^* — WtlL — In a gift to A. (without any limitation of interest), 
" and if he should happen to die leaving lawful issue,'* then to such 
issue, the contingency has reference to the death of A., and not to 
that of the testator. A., therefore, does not take an absolute interest. 
Gosling v. Townshend, 17 Beav. 245. 

2. Permissive waste, — Courts of Equity have no means of inter- 
fering in cases of permissive waste by a tenant for life of real pro- 
perty. There is no implied trust to keey the property in repair 
imposed upon a tenant for life under a will ; for, if there were, he 
could not convey away his life estate without committing a breach of 
trust ; nor, if he did, would he get rid of the trust by so doing. A 
trustee, to whom real property is devised in trust for one for life, 
cannot interfere with the possession of the equitable tenant for life, 
because he neglects to keep the property in repair ; but if the tenant 
for life is committing active waste, it seems that the trustee may, and 
probably ought, to interfere, at least if the persons entitled in 
remainder are under disability. Therefore such a trustee is not 
liable to the remainderman for the neglect of the tenant for life to 
repair. Powys v. Blagrave, 1 Kay, 495. 

TENANT FOR LIFE AND REMAINDERMAN.— Ow^rat?^ 
— Specific performance — Deposit, — Estates were settled to the use of 
trustees, upon such trusts as A. and B. should jointly appoint, and 
subject thereto to the use of A. for life, with remainder to B. fop 
life, remainder to the first and other sons of B. in tail, with a power 
in the trustees, with the consent of A., or the first person entitled to 
an estate of freehold in the premises, to agree with any railway &c. 
company, for the purchase money and compensation in respect of 
any portion of the estate, and that their receipt should be a sufficient 
discharge ; and to receive the monies to the same uses as the settled 
estates. A railway company gave notice of taking a portion of the 
lands under their powers, and a negotiation took place as to the 
price : the company, requiring immediate possession, deposited 
8,000/. in a bank as security for, and until payment of the sum 
which should be awarded or agreed upon. The company subse- 
quently gave a further notice to take another portion of the same 
estates ; and a sum of money was paid by the company to A. and B., 
upon their joint receipt, in which it was expressed to be paid on 
account of the compensation money to be ultimately fixed^ and to be 
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paid by the eompany in respect of the 
amount of the pnce and compensation w 
by B., as executor of A., against the tri 
enforce the sale, as upon a binding cont 
the purchase money (B. waiving any clai 
the Court held that there was no contraci 
the company, binding by its own force i 
and that the remainderman could not b i 
the donee of the power, and that inasmi 
the life of A., any contract for the sale ; 
and B. independently of the possession 
therefore, no contract which could be en ' 
man. Morgan v. Milman, 10 Hare, 279 

TENANT IN TAIL.Smhrupt— 
chaser — Conditions of sale, — ^A tenant i i 
holds became bankrupt, and by the cus i 
barred until it fell into possession. Th 
tificate, and purchased of his assignees i 
subsequent death of the tenant for life : I 
then no power to bar the entail and 
subject to the life estate sold to the ba I 
simply state the facts, and stipulate t i 
such title or such interest as the circui 
upon him and no other, the purchase] 
may be ; but if they go on to state, nc 
the circumstances detailed, but as a i 
have power to sell the fee, the pur< ; 
inquiring whether the vendors have a] 
so to do may have arisen from sepa: 
Johnson v. Smiley, 17 Beav. 223. 

TETJST.— Potwr to lend a second tu 
settlement, — Under a power to lend 2, ' 
tenant for life : Held, that it was nc i 
that, after repayment, the power mig: 
Verstvrme v. Gardiner, 17 Beav. 338. 

TEUSTS FOE INVESTMENT.- 
power was given to trustees, and they 
bation of the tenants for life, to inves 
Held, that it was compulsory on then 
do so by the tenants for life. Cad( 
and others, 2 Drewry, 227. 

TEUSTEE AND CESTUIQTJ] 
estate. — A devise to trustees of certai 
the real estate of the testatrix, and a 
monies to arise from the sale of sucl 
devise of all other her real estate 
common : Held, not to pass the lega 
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copyholds, of whidi fihe wae merely trastee* MarU^^s WUl^ He, 10 
Hare, 293. 

2. Direction to sell within a certain time — Power. — ^A deviae of 
real aad personal estate to trustees, with a direction for sale with all 
eonvenient speed and within five years, and to apply the proceeds ia 
payment of debts and legacies, and inrest the residue upon trusts 
£)r the widow and children of the testator : Held, to empower the 
trustees to sell after the five years had elapsed. JPearce y. Gardner, 
10 Hare, 287. 

TETJSTEB. — Executors.' — A trustee to uses, with power of sale, 
which uses, in the event, became executed in A. for an absolute 
estate in fee, was held not liable to A. for the purchase-money of 
part of the estates, where the sale was conducted and the money 
xeoeived by the solicitor of the trustee, although the evidence was 
conflicting whether he acted in the matter by the direction of the 
l^ustee, or by the direction of A., the conveyance being executed by 
A. alone. A trustee of the legal estate in a mortoage in trust for A. 
absolutely, executed a reconveyance, and signed a receipt for the 
mortgage money, and handed it to one of A.'s executors, who was 
also his own solicitor, and who afterwards misapplied the money : 
Held, that the money having got into the hands of the executor, the 
trustee was not liable. Waugh v. Wyche^ 2 Drewry, 818. 

TKUSTEES, LIABILITY OY.— Married wommr—I^raudr—Ap- 
povntment, — ^A. a husband, and B. his wife, conveyed real estate 
belonging to the wife to trustees upon trusts for side, and directed 
them to invest the purchase-money in certain specified securities, and 
to stand possessed of them upon trust for such persons as B. should 
by deed or will appoint, and in default of appointment, to pay the 
income to B. for life for her separate use, and after her death, to 
stand possessed of the capital for her next of kin, under the statutes 
of Distribution, as if she had died intestate and not under coverture. 
The trustees, with the assent and knowledge of B., put out the 
money on securities, not authorized by the deed of trust, and the 
whole was lost. B. did not give any writing to the trustees as to the 
disposition of the trust money. After the money was lost, B. ap- 
pointed the fund to her infant children, and shortly after a bill was 
filed by these children against the trustees to make good the loss : 
Held, that the plaintiffs had no claim against the trustees, and the 
bill was dismissed. Brewer v. Stm/rles, 23 Law J., Chan. 542. 

TEUSTEE, IMPEOPBB APPOINTMENT OY.—Be^onsi' 
hility of acceptino trusts — Costs. — A party accepting the office of 
trustee, though tne form of appointment is legally followed, does so 
at his peril. If he is a stranger to the cesttdfue trust, it is his 
duty to communicate with them before aoceptmg the office. A 
defaulting trustee, pending a suit for an account and for the f^point- 
ment of new trustees, appointed another person trustee ; he accepted 
the office without any communication to the cestuique trust : upon a 



Equity. 198 

BOppl^nental bill, his costs were refused, but he wan not made to pay 
any. Feaffield y. Benn, 23 Law J., Chan. 497. 

TETJSTBE. — Power to appoint new trustee — Construction. — Two 
retiring trastees held not authorized to appoint two new trustees, 
under a power given to surviving or continuing trustees. Two 
trustees were originally appointed by a settlement, which contained a 
power that if the trustees or either of them should be desirous of 
being discharged, the tenant for life, " and Bit&r his decease^ the 
surviving or continuing truatees or trustee " might appoint any other 
person or persons to be a trustee or trustees, in the stead of ^the 
trustee or trustees so desiring to be discharged : Held, that this did 
not authorise the two ori^nal trustees, after the death of the tenant 
£6r life, to retire together and ^appoint two new trustees in. their 
stead. Stones v. JRowtoUy 17 Beav. 808. 

TRUSTEES. — Indemnity — Feme eot^erte — Consent— Power, — By 
a marriage settlement of 1884, the husband gave a bond for 2,000f 
to the trustees, to be paid within six months of the maariage : to b 
Ifefl outstanding, with the consent in writing of the wife and nusban 
and to be called in with the like consent. Another debt of 4,00 
was included in the settlement. The 2,000^. was never got in. ^ 
husband became bankrupt in 1836 : the trustees proved for the ^ 
but afterwards joined in a supersedeas on the bankrupt |puarantr 
to his creditors 16s. 6d. in the pound. The other creditors we 
paid ; the trustees never took their composition. In 1888 th 
and husband gave a written consent that the debt should remr 
on the husbfuid's bond. "No other ccmsent was ever giver 
husband was again bankrupt in 1847. In 1834 the trusteer 
the instance of the husband (having no power to invest iu 
chase of lands), purchased copyhold land and buildings wi 
the 4,000J. The husband erected new and valuable bmldi^ 
land at his own expense, increasing its value far more tl 
There was no evidence to connect this outlay with the r 
the bond debt: Held, 1st. That the trustees were li 
getting in the money before 1836 if there was no cr 
That the wife's consent in 1838 was not retrospectiv 
ike trustees could not be indemnified out of the merer 
tiie land caused by the husband's outlay upon it. W 
2 Drewry, 258. 

2. Specialty debt, — A deed appointing new trust 
they had agreed to become trustees, and then ar 
premises to them to hold on the trusts of the orif 
was no express agreement or declaration that they 
trusts : Held, that a debt created by a breach 
specialty debt. Wynch v. Crrant, 2 Drewry,. 312 

TEUSTEBS' RECEIPTS.?— Charge of 3 
Vendor amd purchaser — JAdbiUty to see to a 
money, ^^A. testator ordered his debts to be 
and after giving legacies, he gave the residue 
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estate, subject as aforesaid, to A., and he appointed A. and B. execu- 
tors : Held, that if the legacies were charged on the real estate, the 
debts must also be charged thereon ; and that therefore A. was able 
to give valid receipts for the purchase money of the real estate which 
relieved a purchaser from the necessitj of seeing to its application. 
Dowling v. Hudson, 17 Beav. 248. 

VEKDOE AND "^JjnCBASEB,.— Conditions of sale— Difference 
between law and equity as to time being of essence of contract. 
— Conditions of sale stated that an abstract of title would be 
furnished within seven days from the day of sale on the application 
of the purchaser for the same, and provided that all objections should 
be taken within eight days of such delivery, or be^ considered as 
waived. The purchaser's solicitor called for the abstract two days 
after the sale, out owing to the estate being in mortgage, and the 
mortgagee being abroad, the abstract was not delivered till thirteen 
days after the sale. The purchaser brought an action for the deposit. 
The vendor filed a bill for specific performance and an injunction: 
Held, on demurrer, that the time of the delivery of the abstract was 
not of the essence of the contract, the importance of stipulations as 
to time being differently regarded in courts of law and equity. Roberts 
V. Berry, 3 D.M. and G. 284. 

2. Contract — Specif performance — Lapse of time, — ^XJnless a valid 
acceptance be given, within a reasonable time, to a written offer to 
sell an estate, it will be treated as abandoned. In 1827 A. wrote 
to B., that he had credited B.'s account with 220^., in consideration 
of an agreement by B. to convey two houses. The abstract was de- 
livered, but there was no acceptance in writing on the part of B. 
Eive years afterwards, B. filed a bill against A. for specific perform- 
ance. A. swore, and it was not ^denied, that in 1827 he abandoned 
the contract, and that in 1829 it was considered broken off by both 
parties. It appeared, however, that B. had, in the meantime, the 
Denefit of the credit for 220Z. The Court dismissed the bill on 
the ground of the delay. Williams v. Williams, 17 Beav. 213. 

3. Notice — Land-tax, — In 1835 A. contracted to purchase an 
estate, described as redeemed from land-tax. The only evidence in 
support of this allegation was a certificate, dated in 1799, by which 
certain commissioners acting under the 36 Geo. 3, c. 60, contracted 
with "W. and M., as guardians of P., an infant, for the redemption 
of the land-tax, P. being then tenant in tail of the estate. A. made 
no inquiry as to the circumstances attending this redemption, took 
a conveyance and enjoyed the property, free from all claims in 
respect of land-tax until 1850. In a suit by the administrator of 
P., who claimed a lien in equity on the estate in respect of the sums 
paid for the redemption under circumstances stated in the bill; 
Held, that the form of the certificate ought to have put A. upon an 
inquiry which would have led to a discovery of these circumstances, 
and amounted to notice of such circumstances, and that the estate 
was liable. Ware v. LordUgmont, 23 Law J., Chan. 499. 
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4. Statute of Frauth — Ckmtract — Signature — Pleading — Speaking 
demurrer. — ^A parfy paid to an auctioneer, the agent for a proposed 
vendor, 601., " as a deposit and part payment of 1,000/., for the 
purchase of hereditaments, and received a receipt for the same, 
containing the words, " the terms to be expressed in an agreement 
to be signed as soon as prepared." He haa previously approved of 
the draft of contract. At the time of taking the receipt, he agreed 
to sign the contract on the following morning. This he ultimately 
refused to do, and by his solicitor, demanded back the 50/. The pro- 
posed vendor filed a bill for specific performance, to which a demur- 
rer was put in, setting up the Statute of Frauds as a defence, no 
agreement having been signed : Held, overruling a decision of one 
of the Vice-Chancellors, that the demurrer was a good defence to 
the bill : Held also, but in accordance with the Vice-Chancellor's 
view, that the demurrer stating " that it appears by the bill, that 
neither the agreement which is alleged by the bill, and of which the 
bill prays the specific performance, nor any memorandum or note 
thereof, was ever signed by this defendant, nor any other person 
lawfully authorized within the meaning of the statute," &c., was not 
a speaking demurrer : Held also, that the Statute of Frauds may be 
set up by demurrer as well as by plea. Wood v. Midgley, 23 Law J., 
Chan. 653. 

6. Specific performance — Acceptance of title, — A. agreed to sell an 
estate to !B., subject to a mortgage. The contract, which was dated 
in August, 1849, contained the stipulations that B. should indemnifv 
A. from the mortgage debt ; that B. should be entitled to immediat 
possession ; and that an abstract of title should be delivered to B., 
the expense of A., within a month. By another agreement 
agreed to pay for his abstract " when required " by him. In A 
1850, B. took possession of the property. No abstract of titlf 
required or delivered. B. sufiered the interest on the mor 
debt to fall into arrear; and the mortgagees, in consec 
j recovered some interest from A., and took possession of th' 

I gaged property. In a suit for specific performance, insti 

January, 1863, by A. against B. : Held, that B. was to be 
having accepted the title, and was not entitled to have 
gated. Sibhald v. Lovorie, 23 Law J., Chan. 693. 

6. Specific perfortrumce — Conditions of sale — Vaguene 
eions leading to a wrong conclusion — Froduction of reco 
An annuity was granted for the lives of four persons, 
and life of the survivors and survivor of them, secured 
reversion of a freehold estate, and the reversion was 
One of the conditions of sale was*, that certain evidf 
annuity granted to " A. B., had^not been paid or c] 
years, should be conclusive evidence that the ann 
determined: Held, affirming a decision of one 
cellors, that the condition was not binding, as th 
so worded as to lead a purchaser to a definite cc 
the real facts of the case. Where the Court 

VOL. LII. NO. CV. DIG. 



196 IHff€9t of Cases. 

information, the production of a record from tbe record office, no 
fee ought to be paid for the same. DrysddU y. Mace^ 23 Law J., 
Chan. 518. 

7. Specific performance — Lease — ^* Bonded^* sugar refimmf — (Xwi^ 
ditians of sale. — Leaseholds were sold under the Court, described aa 
" a bonded sugar refinery," and the lease was referred to, which con- 
tained no such restriction. The abstract showed a prior agreement 
for the lease of the premises, to be used " for refining sugar in 
bond." The purchaser accepted the title, paid his purchase money 
into Court, and was let into possession. The lessors afterwards 
instituted a suit to rectify the lease, by introducing the restriction. 
The Court refused to compel the final completion of the purchase, ow 
part with the purchase money, until the result of the suit was 
known. Bentley v. Gra/ven^ 17 Beav. 204. 

8. Will — Charge of debts — Power to sell, — A purchaser will not 
be bound to see to the application of the purchase money of an 
estate charged by will with a mortgage in exoneration of other 
estates, where the testator mentions the mortgage debt, and without 
giving it any priority, charges the estate with the payment of that 
and fdl his other debts. MoUnson v. Lowater, 23 Law J., Chan. 641. 

VOLUNTAEY ASSlGl^/LENl!. --Incomplete alienation—Idever' 
sum — Stock. — A defendant executing a voluntary assignment of a 
reversionary interest in a sum of stock, without making any transfer 
of the fund, will not be compelled either to transfer the fund, or to 
do any act to render the assignment available. JBeech v. Xeep, 23 
Law J., Chan. 539. 

VOLUNTAEY OtIFT.—S7uires.—Th\s Court will not assist a 
volunteer by making effectual an incomplete gift. A. B. directed the 
certificates of some United States Bank shares standing in his name 
to be delivered to his nephew, and, in a letter to him, stated that *' he 
made a free gift of them" to him. A. B. also executed a power for 
transferring the shares, but which was not acted on in A. B.'s life. 
The shares being found in A. B.'s name at his death, were held to 
form part of his personal estate. Weale v. Olive^ 17 Beav. 252. 

WAED OF COTTRT— Marriage of, without consent— Contemj^ 
— Purging contempt — Undertaking — Costs. — Generally upon the mar- 
riage of a ward of Court without leave, the marriage being found 
valid, and the party in contempt having executed the settlement and 
paid the costs, is £scharged. A. B. was committed for contempt for 
marrying a ward. After the marriage had been found valid, but 
before a settlement had been executed, he was discharged, upon his 
undertaking to abstain &om any intercourse. After the settlement 
had been executed, the Court held, that it would be contrary to prin- 
ciple, either to compel the continuance of the undertaking or to make 
an order to the same eflfect. Field v. Broum, 17 Beav. 146. 

WIDOWS EIGHT TO BOWER.-^Leasing power to trustees 
not sufflcient implication to exclude right to dotoer — ffaU v. RUlrrr 
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Oh&ervaHans on, — A power to lease and manage his real estate, giyen 
br a testator to his trustees, does not, b^ itself, raise an implication 
of the testator's intention to exclude his wife from dower, so as to 
compel her to elect. In determining the obligation of the widow to 
elect, the Court will regard the intention of the testator apparent on 
the whole of the will. The amount of the provision made by the 
will ia a material circumstance in indicating tne testator's intention. 
Warhuteony. Warhutton, 2 S. & a. 163. 

Will. — l. After^aequired e8taie& — JEIecHon^^BevoeaHon. — A de- 
vise by a will made before 1838 (1 Yict. c. 26, ss. 24, 34) of all the 
real estates of which the testator then was or at the time of his death 
should be seised, to his heir-at-law, if the testator acquired real 
estates subsequent to the date of his will, put the heir to his election 
So also would such a devise by a testator who died before 183 
(3 & 4 Wm. 4, c. 106, s. 3), from the mere intention thereby shoy 
to give the heir property under the will, notwithstanding that 
would take nothing in fact under the will^ but by his better titL 
heir. In such a case the testator, subsequently to the making o^ 
will, contracted to buy a certain freehold estate, and then nu 
codicil directing the executors and trustees of his will to complef 
purcbase, and hold the estate upon the trusts of the will, whic} 
partly in favour of the heir ; and then the testator took a conv 
of tbe same estate to uses to bar dower in his own favour 
that the devise by the codicil was revoked, and that the he 
elect. If a testator before 1838 devised estate A. which he 
tracted to buy, to one person, and estate E., and all othr 
whicb he might subsequently acquire, to another, and gav 
to his heir, and afterwards took a conveyance of A. to i 
dower in his own &vour, and acquired other estates, — Qua 
the devise of B. could daim A., and all other afber-acqv 
Ugainst the testator's heir, under the doctrine of elecf 
\mole doctrine proceeds so entirely upon the ground 
that the heir, in such a case, might be entitled to retp 
because neither of the devisees could have a better rig 
than the other. Schroder v. Schroder, 1 Kay, 678. 

2. Oonstrtiction of— Devise of numor — Copyholds — J 
— Infancy — Aceoimt of back rents. — By the marrif 
Mrs. B. the manor of W. with the appurtenances, an 
were conveyed to trustees, upon such trusts as Mrs, 
appoint, and in default upon the trusts thereir 
trustees, under the powers of the deeds, purcha 
of the manor of W., which were surrendered tf 
and these lands were in the lifetime of Mrs. B. t 
with other lands, not part]of the manor, and le 
demise. Mrs. B. died in 1813, having by her ' 
manor of "W. to E. H. for life, with remainder 
Sons in tail male, and having appointed t^ 
estate to trustees upon trust to sell. In If 
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will presuming the purcbased copyholds to haye passed under the 
devise of the residue, sold them to E. B. who continued in posses- 
sion until his death in 1835 : and in 1837, E. B.'s devisees sold 
them to the defendant S. E. H., the tenant for life, died in 1828, 
leaving two infant sons, E. H. who died in 1831 a minor, and 
W. H. H. the plaintiff. In October, 1849, W, H. H. attained his 
majority, and in December, 1850, filed his bill against S. and others, 
claiming the purchase dcopyholds, as being included in the devise of 
the manor oi W. : Held, upon appeal, affirming the decision of the 
Court below, that, there being nothing in the will absolutely incon- 
sistent with such a construction, the word " manor '* must have its 
legal effect, and S. was decreed to reconvey to the plaintiff. Held, 
also, that the purchasers having notice of the will, could not be held 
to have had a hondrfide adverse possession : and that the plaintiff, 
being an infant at the time his title accrued, and having asserted his 
right, without laches, was entitled to an account of the rents and 
profits from the time his title accrued. For the purpose of constru- 
ing a testamentary appointment, the Court is entitled to look at the 
instrument creating the power, the two constituting at law but one 
instrument. Sicks v. Sanitt, 23 Law J., Chan. 571. 

3. Gonstruction of— Distribution — Per capita, or per stirpes, — ^A tes- 
tator gave real and personal estate to trustees during the lives of eight 
nephews and nieces whom he named, and the survivors and survivor of 
them upon trust to pay one-eighth of the rents to each during their 
respective natural lives : and directed that in case any should die 
without leaving issue, the share of him, her, or them so dying should 
go among the survivors in the same manner as their original shares ; 
and in case any of the eight legatees should die leaving issue, the 
share original and accruing of him, her, or them so dying should be 
paid to and equally among such issue ; and after the decease of the 
survivor of the eight legatees, the testator devised such real and per- 
sonal estate unto the issue then living of the eight legatees and 
their heirs, the share of the issue in the fee simple to be in the same 
proportion as the rents and profits he or they might then be in 
receipt of: Held, that on the death of the survivor of the eight 
legatees, the property became divisible and payable among and to the 
children living of the legatees who had died and left cHldren, such 
children to take per stirpes, but the members of each stirps to take 
equally. — Bradshaw v. Melling, 23 Law J., Chan .603. 

4. Construction — Dottle contingency of death without issue under 
twentgrone, — Estates H. and S. were devised to trustees upon trust 
for E. "W., and the heirs of his body ; but in case he should die 
under the age of twenty-one and without issue, as to estate H., for 
A. W. and the heirs of her body ; but in case she should die under 
the age of twenty-one and without issue, upon such and the same 
trusts as were thereinafter declared concerning estate S. ; and if 
E. W. should die under the age of twenty-one and without issue, as 
to estate S., for the testator's son and daughter-in-law, for their 
lives, " and subject to the trusts hereinbefore thereof declared ; " 
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estate S. was ultimately devised to other persons. E. W. and A. W, 
both attained twenty-one, but died without issue : Held, approTing 
of the decision in Doe v. Jessop, 12 East, 288, as opposed to that 
in Brownsword v, Edwards, 2 Yes. 242, that the double contingency 
not having happened, there was an intestacy as to estate H. ; but 
that the ultimate devise as to estate S. took effect. Pearson v. 
Butter, 3 D. M. & G. 398. 

6. Chnstruetion — Interest — JLegacy given "m addition,^* — Bequest of 
one thousand pounds to A., the interest of two thousand to B., and at 
his death to his children ; the sum of one thousand pounds to D., 
the sum of one thousand pounds to B., in addition to one thousand 
before mentioned : Held, that the former legacy to B. was of pounds 
sterling, and that the ffift to his children was of an absolute interest 
in the capital : Held also, that the reference to the former legacy in 
the latter gift to B. did not diminish the previous legacy ; and that 
the latter legacy was given to B. absolutely, and not to him for life, 
and then to his children. Legacies given " in addition to " previous 
gifts to the same person, only partake of the same incidents where 
the former gifts are absolute or defeasible ; but the doctrine he 
never been extended so far as to alter an absolute gift of the latt 
legacy into a gift to the legatee for life, and after his death to otl 
persons. Matm v. Fuller, 1 Kay, 624. 

6. Construction of— Money, — A testatrix gave to A. B. " the w 
of my money '* for his life ; at his death to be divided bet 
C. D. and E. F., and after giving her clothes, watch, and trink 
C. D. and E. F., declared that the longest survivor of C. 7 
B. F., was " to become possessor of the whole money." 
death the testatrix was entitled to sums of stock, and to sor 
sums of money : Held, that the sums of stock did not pass 
and E. F. under the above bequest. Lowe v. Thomas, 2? 
Chan. 616. 

7. Construction of — Precatory words — Trusts hy irn 
Copyholds, — ^A gift of the residue of " my property, whet' 
or personal, wheresoever situate," to a wife absolutely, ' 
satisfied that she will dispose of the same by will or o^ 
fair and equitable manner to our united relatives, be 
that my relatives are generally in better worldly circr 
hers : '* Held, that the word "freehold," must be rear 
that it included a copyhold estate : Held also, that ' 
absolute estate, both in the real and personal proT 

was not affected by any implied trust. Beeves v. 7 
Chan. 599. 

8. Construction of— Beady money, — In May, 18^ 
of money, with a direction that he should invest 
discretion, for the benefit of A. In October, V 
having made any investment. A. made his will, r 
thereby gave to C. all his ready money and secur 

in the funds, and money in the. bank or banks 
be due and owing to him at the time of his < 
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1848 : Held, that the debt due firotn B.*s estate to A. passed to C^ 
under the above bequest. CooJee y. Wagster^ 23 Law J., Chan. 496. 

9. Oofutruciion^^ Survivorship — Bemotensss, — Testator gave a por- 
tion of his personal estate to the seven children of his son and his 
wife, naming them, '* together with every other child hereafter to be 
bom of the said (wife) during the life of the said (husband), or 
within nine months after his decease, in equal shares, with benefit of 
survivorship.'^ He then directed their maintenance with the dividends 
until the voungest should attain thirty ; then upon trust for them 
respectively, and the survivors and survivor of them in equal shares, 
with power to the trustees to make such distribution sooner if they 
think fit, provided the j^oungest child should have attained twenty^ 
one : Held, that the period of division wa« the death of the husband, 
or the short period limited after his death ; that the clause of main- 
tenance till thirty, and postponing payment till then, did not disturb 
the previous vesting in the children surviving at the death of the 
husband, so as to introduce remoteness ; and that, consequently, one 
child having died leaving the father, her share went over to those who 
should be surviving at his death. Hodgson v. Micklethwaite^ 
2 Drewry, 294. 

10. Const/ruction — Vesting, — A will contained a gift to children, 
and the issue of deceased children, in language which clearly did not 
vest it in any till the youngest should have attained twenty-one. In a 
subsequent part there was a declaration as to the vesting of the 
shares, expressed with much obscurity, and partially inconsistent with 
the language of the gift : Held, that it must be rejected, and the 
dear gift must take effect ; consequently, that the shares did not vest 
till the period prescribed, and the represehtatives of a child who died 
before the youngest attained twenty-one, took nothing. Bichford v. 
Chalker, 2 Drewry, 827. 

11. Copyhold reversion — Surrender — Mevocation, — ^A testator being 
entitled to a reversion in fee in copyhold property, which he had not 
surrendered to the use of his will, and being also entitled to certain 
freeholds in fee simple in possession, made a will in 1804, by which 
he affected to devise these copyholds, and all other his freehold, lease- 
hold, and copyhold estates to his wife for life, with remainder to his 
three younger children, Thomas, John, and Eliza. In 1807 he made 
another will, commencing with the words, " This is the last will and 
testament of me," &c., and thereby, after reciting, that on his death 
his eldest son, JBdward, would become entitled to all his freehold 
estates, the testator gave all his real and personal estates to his wife, 
for life, and after her death all his " property " and effects to aU his 
children, except Edward, e(]^ually share and share alike. The testator 
died in 1807, leaving his said four children, and also two others, bom 
since the date of the former will. In 1851, the reversion of the 
copyholds fell into possession : Held, that the Court would, if neces- 
sarv, supply a surrender in favour of the objects to whom the first 
will expressly devised the copyholds : Held also, that, as there was 
freehold jwroperty upon which the genial devise in the second will 
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could operttte, there was no ground for deciding that it revoked the 
intended deviae of the copyholds by the former will : Held furtheri 
that it was impossible to consider the intention to devise the copy- 
holds expressed in the first will to be a reason for supplying a sur« 
render to the uses of the testator's will generally, and thus to make 
the general devise in the second will operate to pass the copyholds, 
b^ revoking the former will, except so far as it expressed that inten- 
tion, because the intention expressed by the first will was to give all 
the copyholds to three only of the five objects to whom the general 
devise in the second will was made, and therefore that intention could 
not apply to the second will. Held further, that though the words 
of the second will did not sufficiently express an intention to pass the 
copyholds to enable the Court to supply a surrender to the uses of 
that will, yet, if a surrender were supplied generally to the use of the 
testator's will, the general devise in the second wul would pass the 
surrendered copyholds. Whether, in the absence of a special custom, 
it is necessary to surrender a reversion or remainder in copyhold pro- 
perty to the use of a will, Quare. A will, so called, of copyholds, 
does not operate strictly as a devise, but rather as a designation of 
the person to take under the previous surrender, analagous, in some 
respects, to the appointment of a use under a power created by deed. 
M^eeman v. JPreemafij 1 Ejiy, 479. 

'. 12. DevUe — Bequest — Substitution — Construction. — Atestotor 
gave his real and personal estete to his sister for life, and if she 
should have any family living at her decease, they should have '' their 
due proportion of the property ; " and in case of the demise of his 
etister's children, his two nephews were to stand in the same situa- 
tion as his sister's children would have stood had they been living : 
Held, that such only of the nephews as survived the sister and the 
children took, and one of the nephews having died in her lifetime, 
that the other nephew was entitled to the whole residue. Lewis v. 
Lewisy 17 Beav. 221. 

13. Devise to ejpecutors — Legacies charged on real estate, — A tes- 
tatrix by her will, gave her real and personal estate to executors, 
with a direction to convert her persoi^ estate into money, and to 
pay thereout her debte, and a pecuniary legacy to A., and to hold the 
entire residue of her estate in trust for her grandchildren. By a 
codicil, she directed the trustees acting under such will to pay 
additional legacies. The personal estete proving insufficient for pay- 
ment of the debts and legacies: Held, that the legacies were a 
charge on the real estate. Gallvmore v. GUlly 2 Smale <& G. 158. 

. 14. Erasu/re — Interlineation. An Italian, domiciled at Gibraltar, 
by will, gave his residuary estete to trustees upon trust for his infant 
daughter for life, with remainders over. Subsequently, he struck 
out the names of the trustees, and also the declaration that they 
were to hold the property on the trusts thereioafter declared, and he 
interlined the name of his daughter, but lefb the specific trusts 
standing. The will was admitted to probate, and an identical copy 
issued : Held, that the striking out the names of the trustees afforded 
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no presumption of an intention to revoke the trusts ; and that the 
^11 must be construed as it stood, and that the testator's daughter 
took a life interest only in the property. Shea w. Bosehetti^ 23 Law 
J., Chan. 662. 

16. "Ustate*^ — Ujtssdem generis— Devise. — The word "estate" 
in a will, will primd facie pass real estate, and the burthen of proof 
lies on those who contend the contrary. A testatrix, after giving 
pecuniary and specific legacies, and after directing her charily 
legacies to be paid out of her personal estate, "gave and be- 
queathed " all the rest " of her estate and effects, whatsoever and 
wheresoever, and all her diamonds and other jewels," to trustees, 
their " executors and administrators," upon trust, to sell and divide : 
Held, that the real estate passed to them. JPatterson v. JSuddart, 
17 Beav. 210. 

16. Legacy — Misdescription. — A charity, called " The Benevolent 
Institution for the purpose of delivering poor women at their own 
habitations," came to an end in 1836. A. had been a subscriber to, 
and a governor of this charity. A., by will, dated in 1846, gave a 
legacy to "The Benevolent Institution for the delivery of poor 
women at their own habitations." At the date of the will, and at 
the death of A., there existed a charity for the same purposes as the 
extinct charity, called " The Eoyal Maternity Society for delivering 
poor women at their own habitations : " Held, that the Boyal Mater- 
nity Society was entitled to the legacy. Coldwell v. Holmes 23 Law 
J., Chan. 694. 

17. Shares in a public company/ — Galls — Dividends. — Calls made 
upon shares in an incorporated company after the death of the owner, 
are payable out of his general personal estate, and not by the legatee 
for life under a gift of all the testator's shares in the company. By 
the terms of the deed of settlement of the company, their net profits 
were to be divided rateably to such an amount as should be declared 
at their half-yearly meeting, and were to be paid within twenty-one 
days afterwards ; and it was provided, that a shareholder was not to 
receive any dividend after the period at which he ceased to be a pro- 
prietor of shares ; but the dividends on such shares were to continue 
in suspense until some other person should have become proprietor 
of them. A shareholder died sixty-nine days after the half-yearly 
meeting at which a dividend was declared, but before notice had been 
given that such dividend was payable, having by his will bequeathed 
the interest and annual income arising from all his shares to one for 
life, and then to others : Held, that the dividend belonged to the 
legatee for life and not to the general personal estate of the testator. 
In the case of a specific legacy of bank stock, if the testator has died 
a few days before the dividend day, the legatee would take the divi- 
dend although payable in respect ojT profits earned during the testator's 
life. !| awe V. Olive, 1 Kay, 600. 

18. Time of ascertaining class — " Surviving *^ — Where a sum of 
money is bequeathed to be divided among a class when the eldest 
attains twenty-one, whether the gift be vested or contingent, all the 
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children who are bom before the period of division are admitted to 
take shares. When distinct sums of money are given to every indi- 
vidual of the class, but no time is limited for distribution, the persons 
who answer the description at the death of the testator, are alone 
entitled to take. The construction is the same if the gift be of a 
certain sum to each of the children of A. and B. who should attain 
twenty-one, but in case any of them should die under that age, his 
share to go to his surviving brothers and sisters. Although A. had 
no children at the date of the will or at the death of the testator, 
but had children born after the testator's death, — " surviving," in 
Buch a limitation, cannot be read " other," so as to entitle a child to 
the share of a brother who died before he was born. Mann v. Thomp- 
son, 1 Kay, 638. 

"WILLS ACT, 1 Vict. c. 26.—" Or;' read ''and''— JDeviae—'' Dying 
without issue '^ — The 29th section of the Statute of Wills has no 
application to cases in which the words " dying without issue '* are 
combined with other words, such as "dying under twenty -one ;" which 
additional words, upon the authority of decided cases, modify their 
meaning. A testator devised an estate in fee to his son ; but if b 
should die under twenty-one, over. By a codicil, he limited t^ 
estate over, in the event of the son dying without issue, "or" unr 
twenty-one: Held, that "or" must be ^read "and," and that 
executory devise over, took effect only on the happening of ^ 
events, and consequently, that A. on attaining twenty-one, hf 
absolute estate in fee-simple. Morris v. Morris, 17 Beav. 198 

WILLS ACT, 7 Wm. 4, & 1 Vict. c. 26, s. 2^,-'-Constru 
An/nuity or rent^charge previously existing, or created de nov 
er perpetual annuity. — The 28th section of the Wills Act C 
& 1 Vict. c. 26), which enacts, that " where any real estat 
devised to any person without any words of limitation, si 
shall be construed to pass the fee-simple, or other the w 
or interest which the testator had power to dispose of,'' 
the devise of an existing estate or interest, and not to 
interest which th© testator by his will creates de novf 
fore a gift by will Hinee the tatatute, of an annuity t 
worda of limitation, but which was by the aame wil 
real estate, is not a deWae of perpetunl annuity or r 
is a gift of an rmnuity for life only, as it would have 
statute. Miokols v- Matokesj 10 Hare^ 342. 

WINDlNa-TTP ACTS.— 1- Allottee of shm^r 
propisioml directors — LkiMlity of provisional di 
immllng ttp. — An allottee of shares in a prqjeetr 
paid the deposit on them and executed the iub 
he did ao on the faith of a letter circulated b 
rectors, uadeftakiug to return the whole depoF 
Act not being obtained; the subscribers' i 
usuid form, and cootaioed a covenant by the 
nify the provisional directors, whether the . 
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1>e obtained. The directors failed to obtain the Act of Parliament, 
and the company was wound up under an order obtained for that 
purpose : Held, that as between the directors and the allottees, the 
former were primarily liable for all costs connected with the winding 
up of the concern ; and a call made in respect of such costs was dis- 
charged accordingly, there being nothing to show that the directors 
were unable to pay the amount required by the official manager. 
Mowatt and MlioU's ease, 3 D. M. & G. 254. 

2. Qmtrihutarif — Discharge of liability. — At some of the meetings 
of the managing committee of a provisionally registered railway com- 
pany, at which A., one of the committee, was present, it was resolved 
that certain proceedings should be advertised. At another meeting 
attended by four of the body, but not by A., it was resolved that a 
circular should be sent to the members of the provisional committee, 
which included the members of the managing committee, stating 
that, on payment of 160Z. each, they should be released ^m all 
liability. A. and others paid this amount, and A. never attended 
any subsequent meeting. Meetings of the managing committee 
were afterwards held, at which some of these payments were referred 
to, and the terms of the circular were recognised and acted upon. 
The company was wound up, under the Winding-up Acts, and it 
appeared that one of the provisional committee had been compelled, 
by proceedings at law, to pay the bill of the advertising agent: 
Held, that A. was ^md facie liable for some part of the demand, 
and was not exonerated by his payment of 160Z., and the subsequent 
conduct of his co-committeemen, but had been properly placed on 
the list of the contributories. Fearson^s Executors* case, 3 D. M. & Q-. 
241. 

3. JPublie company — Shares — Contributory — JEkecutors, — Execu- 
tors who, after the death of their testator, had purchased further 
shares, Held, as to the latter, to be contributories without qualifi- 
cation, though they had been treated as executors in regard to such 
further shares. Spence*s case; Be Newcastle, ^c. Banking Com' 
pony, 17 Beav. 208. 

4. Contributory — Waiver of stipulations of— Deed of settlement — 
Executor, — A clause of a partnership-deed, however precise, may be 
waived by the conduct of all the parties ; but a waiver of the stipu- 
lations of a company's deed bv the directors is not sufficient, unless 
it is shown that the body at large made the directors tlieir agents 
for that purpose. Where, therefore, a shareholder bequeathed hia 
shares, and the executor assented to the bequest, and the secretary 
placed the name of the legatee and her husband opposite the shares 
m the books of the company, but the provisions oi the deed of set- 
tlement had not been complied with as to the transfer of the shares, 
nor was it shown that all the shareholders of the company had con- 
curred in dispensing with such compliance : Held, that the executor 
was the proper person to be placed on the list of contributories 
under the Wmding-up Acts. Keene^s Executors* case, 3 D. M. & G. 
272. 
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